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Illegitimate Rain 


Creates Legitimate Problems 


66PI.HE FIGHT for the water hole shifts 
from the desert’s dusty face to the skies. 


“Sen. Anderson of New Mexico has in- 
troduced a bill to provide for federal regu- 
lation of rainmaking in the United States. 
This marks the emergence of rainmaking 


from the realm of pseudo-science and ex- 
periment into practical affairs. 


“Rainmaking by real scientists to help 
replenish the depleted reservoirs of New 
York City’s water system last year made 
the Anderson bill inevitable. 

“Being a Westerner and a desert man, 
Sen, Anderson understood instantly the 
protests that New York’s rainmaking evoked 
in other areas. So he wants to get something 
done about it before the problem gets acute. 


“The fight for the water holes in the sky 
will be waged with writs, citations, briefs, 
dockets and all the apparatus of bureau and 
commission rule, No rifles, shotguns or 
barbed wire will be used, as in the brave 
days on the great cattle ranges.” * 


The Anderson bill referred to in the above 
editorial comment is S. 4236, which was in- 
troduced in the Senate (Eighty-first Con- 
gress) on December 8, 1950, and referred to 
the Committee on Interstate and Foreign 
Commerce. While the bill suggests many 
questions, it provides relatively few answers 
to those questions, 


I AINMAKING is by no means a new 

idea. Its ancient roots may be traced 
to the magic and religion of primitive agri- 
cultural peoples. According to Sir James 
G. Frazer’s famous book, The Golden Bough, 
attempts at weather control have been many 
and various. Some were simple rites, such 
as the dipping of an oak branch into a par- 


ticular spring, a ritual practiced by the priest 
of Zeus in Arcadia to bring rain in time of 
drought. 

Other efforts elaborately imitated the nat- 
ural forces which they sought to control. 
Legend tells of King Salmoneus of Elis, who 
dragged bronze kettles behind his chariot to 
simulate thunder, while hurling blazing torches 
to resemble lightning. 

Imitation of another sort is used at Poona 
in India, where rain is thought to be in- 
duced by the dressing of a boy in leaves. 
He is called the Rain King. All the boys 
then go round to the houses in the village, 
where the Rain King is sprinkled with water 
by each householder, and the boys are given 
food. When they have made the rounds of 
the village, the boys strip the king of his 
robes of leaves and feast upon the food they 
have gathered. 


Bathing is a kind of imitation which has 
frequently been used as a rain-charm, Frazer 
tells us that in some parts of southern and 
western Russia, “Sometimes after service in 
church the priest in his robes has been thrown 
down on the ground and drenched with 
water by his parishioners. Sometimes it is 
the women who, without stripping off their 
clothes, bathe in crowds on the day of St. 
John the Baptist, while they dip in the water 
a figure made of branches, grass, and herbs, 
which is supposed to represent the saint. In 
Kursk, a province of Southern Russia, when 
rain is much wanted, the women seize a 
passing stranger and throw him into the 
river, or souse him from head to foot.” 


Frazer continues: “Women are sometimes 
supposed to be able to make rain by plough- 
ing, or pretending to plough. Thus the Pshaws 
and Chewsurs of the Caucasus have a cere- 





1 Editorial, ‘‘Rights to Rain,’’ Chicago Daily 
News, December 14, 1950. 
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mony called ‘ploughing the rain’, which they 
observe in time of drought. Girls yoke them- 
selves to a plough and drag it into a river, 
wading in the water up to their girdles, In 
the same circumstances Armenian girls and 
women do the same. ... 

“Sometimes the rain-charm operates through 
the dead. Thus in New Caledonia the rain- 
makers blackened themselves all over, dug 
up a dead body, took the bones to a cave, 
jointed them, and hung the skeleton over 
some taro leaves. Water was poured over 
the skeleton to run down on the leaves. 
They believed that the soul of the deceased 
took up the water, converted it into rain, 
and showered it down again. ... 

“The Chinese are adepts in the art of 


taking the kingdom of heaven by storm. 
Thus, when rain is wanted they make a huge 
dragon of paper or wood to represent the 
rain-god, and carry it about in procession; 
but if no rain follows, the mock-dragon is 
execrated and torn to pieces. At other times 
they threaten and beat the god if he does 
not give rain; sometimes they publicly de- 
pose him from the rank of deity. On the 
other hand, if the wished-for rain falls, the 
god is promoted to a higher rank by an 
imperial decree. In April 1888 the manda- 
rins of Canton prayed to the god Lung- 
wong to stop the incessant downpour of 
rain; and when he turned a deaf ear to their 
petitions they put him in a lock-up for five 
days. This had a salutary effect. The rain 
ceased and the god was restored to liberty.” 

In savage communities the rainmaker is 
a very important personage. Many times 
there will be a special class of magicians to 
regulate the heavenly water supply and, “In 
point of fact magicians appear to have often 
developed into chiefs and kings.” ? 


N THE UNITED STATES, similar 

attempts to control the weather have in 
the past evoked the same sort of reactions, 
meteorological and otherwise, as_ those 
which greeted the efforts of the communal 
magician. Allowances must of course be 
made for local variations. For example, one 
account * tells of “the only rainmaking com- 
pany ever incorporated,” in Goodland, Kan- 
sas, around the 1890’s. The corporation 
originally consisted of a chemist and a rail- 
road agent. They tried out their secret 
rainmaking process, after working upon the 
project for years, and were apparently re- 
warded with an immediate light drizzle. 








THIS ISSUE IN BRIEF _—s«d 


A member of the New York State bar 
reviews, with many citations, the legal 
problems arising from state legislation 
of an essentially interstate business; 
see “Conflict Theories and Life Insur- 


ance Settlements.” 
3 


The tendency of juries to put in their 

two cents—or a much more substantial 

sum—is the topic of “Surplusage in 

Verdicts Involving Joint Liability.” 
* 


Cancer as a factor in accidental death 
is discussed in two recent cases, di- 
gests of which are included in the 
Life section of “What the Courts 
Are Doing.” 

2 
Confusing problems arising when both 
mortgagor and mortgagee carry their 
own insurance are described by an 
attorney who recently handled such a 
case. See “Subrogation of Fire Insur- 
ance in Mortgage Situations.” 

* 


Limitations upon county officials in 
selling insurance to counties is the 
subject of opinions by Kentucky and 
Minnesota Attorneys General. See 
“Recent Opinions of Attorneys Gen- 
eral.” 
@ 

Text of the decision of the Superin- 
tendent of Insurance upholding the 
legality of the “Escott Plan” in New 
York is discussed in the section, “State 
Department Rulings.” 


Another author, after studying the 
similarities of corporate titles in the 
insurance business and the methods of 
protecting any one of them, asks, 
“What’s in a Name for Insurance 
Companies ?” 


A split decision on a case involving a 
woman who fell down a flight of stairs 
in a part of a retail store not open to 
the public is reported in the Negli- 
gence section in “What the Courts Are 
Doing.” 








* Frazer, The Golden Bough (New York, Mac- 
millan Publishing Company, 1940, abridged edi- 
tion), pp. 62-83. 

‘The information relating to Goodland, 
Kansas, is from the New York Times, April 27, 


Report to the Reader : 


1950, p. 28, col. 4. Unless otherwise indicated, 
all statements in connection with recent factual 
and scientific data have also been taken from 
the New York Times. 








The consequent rush to buy common stock 
seemed to move the promotors to seek 
greater things. They accepted an offer of 
the Mexican Government to do their pre- 
cipitating south of the border, but—trans- 
portation being slower in those days—they 
arrived to find cloudbursts all over Mexico. 
Mexico was unable to utilize their services, 
and the two promoters fell out of the public 
eye, possibly to experiment with artificially 
induced drought. 

Another Goodland resident, Dr. Morse, 
was able to get a subsidy for his rainmaking 
experiments. The Chicago, Rock Island & 
Pacific Railroad fitted out three cars to ad- 
vance the cause of practical science. 

But the most memorable of the Goodland 
rainmakers was one Melbourne, whom of- 
ficials of the Goodland District Fair billed 
as “The Australian Rainmaker.” It was 
announced that he would receive $1,500 if he 
could elicit one inch of rain in twenty-four 
hours. After lugging carboys of sulphuric 
acid and zinc into a drought-stricken field 
at the fair grounds, Melbourne poured the 
acid on the zinc, hoping that the hydrogen 
thus released would waft skyward, mingle 
with oxygen and descend as rain. Although 
he poured acid all day, the sun set upon a 
cloudless sky and also upon the Australian 
Rainmaker’s failure to perform the uni- 
lateral contract. The reporter of this oc- 
currence further relates that the fair officials 
were besieged with messages and telephone 
calls from towns and districts to the north- 
east, where showers had begun two hours 
after Melbourne bubbled his first hydrogen. 
“All of them said the same thing: ‘Shut off 


, 


that rainmaker. Up here we’re drowning’. 


Rainmaking in the American way has not 
been confined to one section of the country. 
In 1916, San Diego signed a contract with 
rainmaker Charles M. Hatfield. Shortly 
after Hatfield went to work, San Diego 
suffered its greatest deluge in history. A 
torrent of damage suits against San Diego 
followed, but the courts decided the rain 
Was an act of God, not of Hatfield.* 


Quite recently there has been a rainmak- 
ing boom all over the Southwest and here 
and there throughout the rest of the 
country.’ In 1948 meteorologist Dr. Irving 
P. Krick agreed to precipitate rain over the 
northern part of San Diego County for a 
fee of $30,000. The sponsoring authorities, 
mindful of the Hatfield experience, paid 
Lloyd’s of ‘London a $1,750 premium for 


$500,000 property damage coverage.*® In 1950 
Krick had several such projects going in 
New Mexico, Colorado, California, Idaho 
and Washington. Pilot Charles Barnes of 
Phoenix had seventeen airplanes equipped or 
being equipped for rainmaking and had 
seven contracts in force from Texas to Cali- 
fornia. A group of scientists were trying 
out their theories over New Mexico, and 
Harvard meteorologist Dr. Wallace Howell 
labored for New York City." 

The year 1950’s most newsworthy at- 
tempt at rainmaking came when the City 
of New York, desperate after a long period 
of little precipitation had brought the city’s 
water supply to a critically low point, hired 
Dr. Howell to conduct rainmaking experi- 
ments in the Catskill watershed. Howell 
made his first cloud-seeding flight on April 
14, and the attempt was followed by snow 
flurries. He continued his work with the 
use of silver-iodide smoke _ generators. 
Howell modestly disclaimed credit for the 
rain and snow which fell, but his contract 
with the city was renewed for six months 
after Budget Director Patterson reported 
that rainfall in the watershed area had been 
six per cent above normal since the rain- 
maker’s advent. 

The work of Dr. Howell precipitated 
flurries of protest as well as snow. The 
Orange County Board of Supervisors de- 
manded that the city halt its rainmaking. 
The Sullivan County Board of Supervisors 
labelled it a nuisance and hinted at a grand 
jury inquiry. A delegation of sixteen per- 
sons from Monticello, including Mayor de 
Hoyos, flew to New York City to protest 
the rainmaking attempts. Albany’s Mayor 
Corning urged unsuccessfully that the state 
legislature pass bills to bar rainmaking. In 
Ulster County, property owners and civic 
associations banded together to sue Mayor 
O’Dwyer, Dr. Howell, members of the State 
Water Power and Control Commission and 
others, to block rainmaking entirely. Their 
suit denied that any water shortage existed. 
Meanwhile—in spite of all protests—the city 
refused to halt its tests. 


The year’s events also included reports 
of successful rainmaking experiments in 
California, New Mexico, Washington and 
Costa Rica, and the export of one rainmaker 
by the Economic Cooperation Administra- 
tion to assist in easing a water shortage in 
Greece. 





* Business Week, August 28, 1948, p. 36. See 
also San Diego Union, June 9, 1948, Section 2, 
p. 1, col. 4, as cited in ‘‘Who Owns the Clouds ?"’ 
1 Stanford Law Review 43, 44 (November, 1948). 


4 


5 Time, August 28, 1950, p. 52. 
® Business Week, cited in footnote 4. 
7 Footnote 5. 
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RESEARCH TOPICS 
WELCOME 


Some of the recent articles we have 
presented in this department have been 
the subjects of comment from the press 
and from our readers. In particular, 
the report on outdoor amusement ac- 
cidents in the August, 1950 issue was 
noted, in one form or another, in many 
of the metropolitan newspapers across 
the country. And the article in the 
September, 1950 “Report to the Reader,” 
dealing with service of process in cases 
of nonresident deceased motorists, has 
attracted comment from some of our 
readers. 

Of the subjects we have chosen for 
this department, a number have been 
suggested by inquiries we have re- 
ceived from our readers. While it is, 
of course, beyond the scope of our 
business to do legal research for any 
one individual, we are always happy 
to receive suggestions from our read- 
ers as to topics of general interest 
upon which we might report. 


You, our subscribers, are cordially 
| invited to submit suggestions at any 
time regarding subjects you would 
like to have us cover. 








TMHE SCIENTIFIC BASIS for the current 

fuss about weather control is intimately 
related to the work of General Electric’s 
research scientist, Dr. Irving Langmuir, 
who began poking into the subject in 1946. 


- Knowing that cloud droplets are much 


colder than the normal freezing point and that 
an ice crystal coming into contact with them 
would steal water vapor from them, so that 
the ice crystal would grow and the droplets 
shrink, Langmuir considered methods of 
inducing ice crystals to form in a super- 
cooled cloud, so that they might grow into 
large snowflakes at the expense of the 
cloud’s droplets and then fall to the ground 
as snow or rain. 


With his protégé, Vincent Schaefer, Lang- 
muir began experimenting with a cloud in 
a test tube—that is, with their breath in an 
ordinary General Electric home freezer. In 
July of 1946, Schaefer decided to make the 
treezer colder, so he put in some dry ice 


(temperature —79° C., —110° F.). He 


immediately saw snowflakes form and settle 
to the bottom of the cooler. Langmuir sub- 
sequently found that any very cold object 
would accomplish the same trick, that the 
snowflakes form at —39° C. (—38° F.), and 
that this mechanism explained the rain that 
fell from high-altitude supercooled clouds. 
He found also that dry ice must effect rain 
immediately or not at all and that too much 
dry ice could prevent rain that might other- 
wise eventually fall. 

Subsequent study of crystallography by 
another protégé of Langmuir, Dr. Bernard 
Vonnegut, disclosed that silver-iodide par- 
ticles injected into clouds might also induce 
precipitation by building up ice nuclei, This 
discovery had greater significance than the 
dry ice. The silver-iodide particles had a 
longer reaction-time potential, and they 
could be injected into clouds either from a 
plane or sent up as smoke from a gener- 
ator on the ground. Still later, Schaefer con- 
cluded that water droplets injected into 
warmer clouds might likewise induce pre- 
cipitation. 

Very recent experiments have related to 
the possibilities of diverting the courses of 
hurricanes and of lessening the amount of 
electricity generated in thunderstorms. 

Although some conservative meteorologists 
still dispute the claims of the rainmakers, 
both theoretical and practical, there are 
signs of a softening of the opposition. For 
example, the United States Weather Bureau 
Chief, Dr. Francis W. Reichelderfer, now 
gives Langmuir and Schaefer “full credit 
for showing how a cloud can be precipi- 
tated.” He agrees that cold clouds formed 
over mountains can be seeded profitably, 
but he still thinks Langmuir’s claims are too 
sweeping. 


GOOD general statement of the pres- 

-ent status of the new science® may be 
found in Section 2 (a) of the Anderson bill: 
“Research and experimentation in the field of 
weather modification and control have at- 
tained the stage at which the application 
of scientific advances in this field appears to 
be practical. The effect of the use of meas- 
ures for the control of weather phenomena 
upon the social, economic, and _ political 
structures of today, and upon national se- 
curity, cannot now be determined. It is a 
field in which unknown factors are involved. 
It is reasonable to anticipate, however, that 
effective modification and control of weather 
will cause profound changes in our present 





* This ‘scientific data and that immediately 
following is condensed from Time, cited in 
footnote 5. 


Report to the Reader 


® For a good technical discussion on this point, 
see Langmuir, ‘‘Control of Precipitation from 
Cumulus Clouds by Various Seeding Tech- 
niques,’’ 112 Science 35-41 (July 14, 1950). 
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way of life, and will result in vast and far- 
reaching benefits to agriculture, industry, 
commerce, and the general welfare and 
common defense. While the ultimate ex- 
tent to which weather modification and 
control may be utilized is speculative, the 
application of such measures without proper 
safeguards, sufficient data, and accurate 
information may result in inadequate or ex- 
cessive precipitation; may cause catastro- 
phic droughts, storms, floods, and other 
phenomena with consequent loss of life and 
property, injury to navigable streams and 
other channels of interstate and foreign 
commerce, injury to sources of hydroelectric 
power; may otherwise impede the produc- 
tion and transportation of goods and serv- 
ices for domestic consumption and export 
and for the national defense; and may other- 
wise adversely affect the general welfare 
and common defense.” 

The above quotation reflects at once the 
broad economic consequences which further 
advances in weather control may have and 
the growing demand that has arisen for 
regulation of some sort. Annual costs of 
thunderstorms, tornadoes, hail, lightning, 
forest fires and flood are reliably estimated 
at more than $200 million and 1,200 lives, 
and an untold number of personal injuries. 
These figures do not include human and 
dollar costs of fog, drought, hurricane and 
snow. Snow removal costs New York City 
alone about $4 million a year.” Barnstorm- 
ing rainmakers have aroused concern among 
responsible public officials and_ scientists 
who point to aggravation of drought and 
flood conditions—in areas already so tend- 
ing—as possible consequences of overseed- 
ing. In view of such developments, the 
enactment of some sort of federal legisla- 
tion to regulate rainmaking activities should 
occasion no surprise. 


While the Anderson bill in its present 
form may not be enacted,” it is compre- 
hensive and detailed as far as it goes and 
it is probably at least a prototype of what 
the federal law will eventually be. 

Section 2 (a) of the Anderson bill— 
quoted above in part—is the bill’s claim to 
validity. That section seems to be addressed 
to the Supreme Court and to point directly 
to the commerce clause as constitutional au- 
thority for federal regulation of rainmaking. 
The section justifiably states that weather 
control measures may, among other things, 
cause injury to navigable streams and other 





1° See the detailed discussion and sources cited 
in Ball, ‘‘Shaping the Law of Weather Control,"’ 
58 Yale Law Journal 213, 215-225 (January, 1949). 
11QOn December 6, 1950, just two days before 
the Anderson bill was introduced, Representa- 


channels of interstate and foreign commerce, 
may otherwise impede the production and 
transportation of goods and services, and 
will affect areas extending across state 
boundaries. Since the Supreme Court in a 
number of cases arising under the Fair 
Labor Standards Act has upheld broad 
Congressional claims to the right to regulate 
matters affecting interstate commerce, the 
Anderson bill, if enacted, will probably be 
sustained as a constitutional exercise of 
Congressional authority to regulate rain- 
making. As if this were not enough, the 
section also contains references to “the gen- 
eral welfare and common defense.” 


The bill gives a hint, however, that the 
federal government wi!l not or cannot be 
the sole authority regulating weather con- 
trol activities. Section 2 (a) goes on to 
declare the policy of Congress regarding 
rainmaking to be cooperation with the sev- 
eral states to achieve desirable results. This 
provision seems directed to a possible claim 
that certain weather control activities would 
have no interstate aspects. While no state 
has yet passed any law dealing with the 
subject, at least two state legislatures have 
considered such measures, and it seems very 
probable that some states will extend their 
jurisdiction as far as possible. If the ob- 
jective of Senator Anderson is to extend 
federal authority as far as possible with 
respect to weather control, this provision 
regarding cooperation “with the several 
states and the duly authorized officials 
thereof” seems a very good provision for 
his purpose. It will allow the federal agency 
to assert and attempt to exercise the broad- 
est possible powers; at the same time, if the 
Supreme Court should be faced with a “hard 
case,” it could point to this provision, up- 
hold the constitutionality of the bill, and find 
merely that the administrative act or acts 
under the bill were invalid. 


The declared purpose of the bill, as set 
forth in Section 2 (b), is to provide, among 
others, for the following major programs 
relating to weather modification and control: 


“(1) A program of assisting and foster- 
ing private research and development to en- 
courage maximum scientific progress. 


“(2) A program of federally conducted 
research and development to assure the 
Government of adequate sciéntific and tech- 
nical accomplishment. 


(Continued on page 42) 


tive Werdel introduced House Joint Resolution 
550, which would create a joint Congressional 
committee to study and investigate cloud nucle- 
ation. The resolution was referred to the House 
Committee on Rules. 
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House Bills Passed, But Not Pending 


Bills affecting National Service Life In- 
surance and war risk insurance failed to 
pass the Senate before it adjourned. They 
are expected to be reintroduced in the 


Eighty-second Congress. 


Because of the difficulties and expense of 
operating the National Service Life Insur- 
ance program during World War II, the 
House Committee on Veterans’ Affairs made 
an investigation of servicemen’s insurance 
and decided that there were three feasible 
solutions to the problem: establish a system 
of gratuitous insurance; issue policies to all 
servicemen, with mandatory nominal pre- 
miums; or amend the present NSLI Act 
to provide for the assumption by policy- 
holders of administrative costs with respect 
to new contracts and to revise the mortality 
and annuity tables. 


The bill (H. R. 9911) which came out of 
the committee and which passed the House 
embodied the first plan. It provided insur- 
ance in the amount of $10,000, without cost, 
to all members of the Armed Forces killed 
on or after June 27, 1950; the period of 
coverage extended for the entire length of 
service, plus ninety days to allow time to 
procure commercial insurance after discharge ; 
payments were to be made in monthly in- 
stallments of $92.90, for ten years, interest 
being computed at the rate of 21%4 per cent 
per annum. The bill limited beneficiaries to 
the immediate family of the insured; it 
provided that any active serviceman who 
has a permanent plan of NSLI could sur- 
render his policy for its cash-surrender 
value, and granted such servicemen cer- 
tain reinstatement rights upon discharge. 
This latter provision was included in con- 
sideration of those recalled to service who 
have government insurance which they do 
not wish to abandon permanently, but who 
might desire to take advantage of the free 
insurance while in service. 


If the bill had become law, no further 
NSLI policies would have been issued ex- 


What the Legislators Are Doing 


cept in the case of veterans who could not 
get commercial insurance at standard rates 
because of service-connected disability. 


Under the bill. the government’s liability 
was limited to $10,000, i. e., a serviceman 
could collect over and above his NSLI only 
the difference between it and $10,000. 

The Bureau of the Budget and the Gen- 
eral Accounting Office have estimated that 
this type of insurance would have cost sev- 
eral million dollars less than did NSLI 
during 1940-1949, 


The House report on the bill stated that 
the National Association of Life Under- 
writers recommended the gratuitous method 
of insuring servicemen, and “while the com- 
mercial insurance companies representative 
was guarded in his advocacy of any pro- 
gram,” it seemed to be the general feeling 
in the industry that free insurance would be 
best for servicemen and for the country. 


HE Senate Banking Committee on De- 

cember 21 voted to ask the Senate to 
pass the House-approved bill reactivating 
the War Damage Corporation, before the 
Eighty-first Congress adjourned. 


An attempt was made to rush this bill 
through Congress in response to the request 
of many people on the east and west coasts 
that some method of insuring their property 
against war damage be provided. It would 
have re-established the War Damage Cor- 
poration under the Reconstruction Finance 
Corporation and given it authority to issue 
insurance and reinsurance policies against 
war damage to property. The commercial 
insurance companies have expressed themselves 
in favor of this phase of government insur- 
ance because of their inadequacy to take 
care of potential losses under war conditions. 


Expansion of Federal-State 
Unemployment Insurance Program 


The Forand subcommittee of the House 
Committee on Ways and Means held hear- 
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ings during December on the proposed steps 
to improve the federal-state unemployment 
insurance system. It is expected that the 
Eighty-second Congress will enact legisla- 
tion to this effect. 


Secretary of Labor Tobin, in his state- 
ment before the subcommittee, spoke of the 
need for extended coverage, more benefits 
and better methods of administration, saying 
that though this country has made great 
strides in providing for the unemployed 
worker, there are still many who are not 
protected, and those who are protected are 
not protected adequately. 


The recommended changes in the law are: 


(1) Extension of coverage to federal em- 
ployees and persons working for small busi- 
nesses, and extension of federal unemployment 
compensation to Puerto Rico, subject to 
approval by that territory’s legislature. 

(2) Establishment of nation-wide mini- 


mum levels for amounts and duration of 
benefits. 


(3) Establishment of a system for appli- 
cation of benefits to persons who move from 
one state to another. 


(4) Improvement of the provisions con- 
cerning fraud and disqualification. 

(5) Improvement of the financing of the 
program. 


The expanded program is expected to 
cost states an average of thirty per cent 
more than at present. 


State Legislation 


With most state legislatures going into 
session in January, state legislation will 
again be filling our pages. The California 
Insurance Department, for example, has 
submitted ten bills to the California Assembly 
Interim Committee on Finance and Insur- 
ance. Other bills are- being considered at 
public conferences held by the Department, 
and these will be submitted after their merits 
have been discussed by interested persons 
in the industry. One of the bills recom- 
mended for passage in California would 
give the Commissioner power to deny, sus- 
pend or revoke certificates of authority of 
insurers for certain specified reasons. Another 
would regulate the granting of rebates, and 
define lawful rebates. A third suggested 
bill prescribes rules for the granting of re- 
funds under participating workmen’s com- 
pensation insurance policies. The other bills 
would amend various existing sections of 
the California Insurance Code. The Cali- 
fornia Department of Insurance some time 
ago recommended to the Legislature the 
new model standard provision law adopted 
by the National Association of Insurance 
Commissioners last June. 





DATES OF MEETINGS OF STATE LEGISLATURES 1951, 1952, 1953 


Jurisdiction 1951 1952 1953 
Alabama ....... ae er May 5 
PONE once TOR, Be occ vcce. SO 2 
AIROMR. ....... Jan. 8 Jan. 14 Jan. 12 
mepees ...... JOR. Bocca Jan. 12 
California ..... Jan. 8 Mar. 3 Jan. 5 
Colorags: ....... Jan. 3 Jan. 2 Jan. 7 
Connecticut .... Jan. 3 Jan. 7 
Delaware ...... ON.  alowndse Jan. 6 
MiOrida. 2... ...2. a ere Apr. 7 
POUR i ccecs BOE Boke ew sic Jan. 12 
Serre Me, (ME? ScSc5en jean. 5 
RUMMONS .... 255. Jan. 3 . Jan, 7 
Indiana ........ Jan. 4 Jan. 8 
TN, ro. o sins Jan. 8 Jan. 12 
mamas ........ Jan 9 ee ee 
Kentucky .... chasse Mi. MR ec 
Louisiana Sail Fed. NMR = salts acs 
Maine ......... San; 3 scicvas SO 7 
Maryland ...... Jan. 3 Feb. 6 Jan. 7 
Massachusetts .. Jan. 3 Jan. 2 Jan. 7 
Michigan ...... Jahn, 3) ....i0. 0m F 
Minnesota ..... ae eer Jan. 6 
Mississippi ..... . som Ss 
Pemeonrs ....... JOM. FB oo sccce Jan. 7 
Montana ....... Jan. 1 . Jon. 5 
8 


Jurisdiction 1951 1952 1953 
Nebraska ...... PR ee eo vicets Jan. 6 
Nevada ...... a ee Jan, 19 
New Hampshire. Jan. 3 nee ce. 7 
New Jersey .... Jan. 9 Jan. 8 Jan. 6 
New Mexico ... Jan. 9 ....... Jan. 13 
New York ..... Jan. 3 Jan. 9 Jan. 7 
North Carolina.. Jan. 3 ....... yan. 7 
North Dakota .. Jan. 2 Jan. 6 
TN hc 3 5s Kea Jan. 1 Jan. 5 
Oklahoma ...... a ne Jan. 6 
oi TOR. Bo eccacac Jan. 12 
Pennsylvania Bo cxcuwe nn Jan. 6 
Rhode Island ... Jan. 2 Jan. 1 Jan. 6 
South Carolina.. Jan. 9 Jan. 8 Jan. 13 
south Dakota... Jan. 2 ......-. Jan. 6 
Tennessee ...... Tem, ED oe ccacetate an, 5 
DIE oii a ctcrecs NES AD) 6 exis Jan. 13 
SE kinsceea ve GD ME aewinkces Jan, 12 
Vermont ....... MG: AB dechadiacs a Jan. 7 
WHMIIID. vi cceas aconwen's ‘a Seer 
Washington .... Jan. 8 ....... Jan. 12 
West Virginia .. Jan. 10 ....... Jan. 14 
Wisconsin ..... Ce | errr . Jan. 14 
Wyoming ...... Oa Jan. 13 
U. S. Congress.. Jan. 3 Jan. 3 Jan. 3 
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Subrogation of Fire Insurance 


in Mortgage Situations 


By LAURENCE D. SMITH 


When both mortgagor and 
mortgagee carry their own 
insurance, they create con- 
fused and involved legal 
problems for their counsel 


| ee ADOPTION of the New York 
1943 Standard Fire Policy by a great 
majority of the states with its elimination 
of the moral-hazard clauses and recognition 
of the “interest” of the insured as the yard- 
stick of recovery has not been a complete 
panacea. 

There are numerous problems yet to be 
solved and many of these arise out of the fact 
that there may be many divergent interests, 
each insurable, in one piece of property. 

As Justice Cardozo said in Suetterlein v 
Northern Insurance Company, 251 N. Y. 72: 


“Neither the policy of the law nor con- 
tracts of insurance forbid but, on the contrary, 
permit as many several insurances upon the 
same property as there are separate in- 
terests. DeWitt v. Agricultural Ins. Co., 157 
N. Y. 353, 360.” 

I propose to discuss some of the ramifi- 
cations of “interest” fire insurance as re- 
lated to land contracts and mortgages. 

It is established law in substantially all 
jurisdictions that where real estate is being 
sold on contract, the vendor and the pur- 
chaser each has a separate and distinct in- 
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surable interest. The same is true of a 
mortgagor and mortgagee. 

In the routine land contract case the fire 
policy names the vendor as insured with a 
loss-payable clause recognizing the purchaser’s 
interest. In a mortgage case the mortgagor 
is usually the named insured because he has 
the legal title, and there is either a loss- 
payable clause or a standard mortgage clause 
in favor of the mortgagee. In the event of 
loss in one of these routine situations pay- 
ment follows provisions of the policies and 
each party having an interest in the de- 
stroyed property is indemnified to the extent 
of that interest. 


‘‘Nonroutine’’ Cases 


3ut there are two types of cases which 
are “nonroutine,’ and yet are sufficiently 
common to have produced considerable 
litigation. 

The first is the case in which each party 
to the land contract or mortgage carries 
his own insurance. In such a case, after 
a loss there is an adjusting problem between 
insurers, as well as between the two in- 
sureds and the companies, because, unless 
each company is required to contribute to 
the loss, subrogation rights may exist. 

The second is the case where the pur- 
chaser or mortgagor fails to insure for the 
benefit of the vendor or mortgagee, thus 
causing the vendor or mortgagee to take out 
his own insurance on his own interest only. 
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In’such a case after a loss, the question is 
whether the insurance proceeds inure to the 
benefit of the purchaser or mortgagor and 
must be applied to the contract or mort- 
gage balance. If the proceeds must be so 
applied, there can be no subrogation by the 
insurer but otherwise subrogation rights exist. 

In McCoy et al. v. Continental Insurance 
Company, et al., 7 CCH Fire AND CASUALTY 
CAsEs 35, 326 Mich. 261, 40 N. W. (2d) 146, 
decided December 7, 1949, the Michigan 
Supreme Court was confronted with a situ- 
ation of the first type where there was a 
direct conflict between an jnsurer’s right to 
subrogation and its possible duty to con- 
tribute to the loss of a person not named in 
its policy. 

The case arose out of this fact situation. 
One Pollack owned a house in Port Austin, 
Michigan, which was covered by Company 
A’s $5,500 fire -policy and Company B’s 
$1,500 policy, in each of which Pollack was 
the sole named insured. Pollack entered 
into a land contract to sell the property to 
McCoy as purchaser for $7,500, the contract 
containing the following provision as to fire 
insurance: 


“Said purchaser shall during the 
continuance of this contract keep insured 
the buildings now on said premises : 
in the name of the seller against loss by fire 
and windstorm in such company or com- 
panies as the seller shall approve . . . with 
loss if any payable to the seller as his interest 
may appear under this contract. 


“Should the purchaser fail . . . to keep 
said buildings insured, the seller may . 
have the buildings insured and the amounts 
thus expended shall be a lien on the prem- 
ises and may be added to the balance then 
unpaid ‘6 

The purchaser, McCoy, did not take out 
any insurance at the time the land contract 
was executed but almost a year later he 
purchased C Company’s $3,500 policy in 
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The author, a Grand Rapids, Michigan attor- 
ney, represented the defendant, appellant, 
in the McCoy case, discussed in this article 


which he was named as insured and’ Pollack 
was named as loss payee. 

About two years after the land contract 
was executed the vendor’s $1,500 policy ex- 
pired but was reissued naming the purchaser 
as insured with the vendor (Pollack) named 
as loss payee. 


When Pollack’s $5,500 policy in A Com- 
pany expired, it was reissued in Pollack’s 
name alone. The premium was charged to 
Pollack by the agent. The purchaser (Mc- 
Coy) did not know of this policy until after 
the fire and was never asked to pay the 
premium. 


Later when the $6,500 loss occurred, the 
balance due on the land contract was $5,000 
and the outstanding fire insurance was as 
follows: 


A Company $5,500 Insured: Pollack 
(seller) 
Loss payee: None 


BCompany $1,500 Insured: McCoy 
(purchaser) 

Loss payee: Pol- 
lack (seller) 

CCompany $3,500 Insured: McCoy 
(purchaser) 

Loss payee: Pol- 
lack (seller) 


On these facts, should all insurers con- 
tribute to the $6,500 loss on a pro-rata basis; 
or should each company merely pay its own 
insured or the loss payee designated in its 
policy, thus subrogating A Company to the 
rights of its insured, Pollack? 

McCoy argued for prorating the loss 
among all insurers because on this basis he 
would have no uninsured loss. 

A Comany, however, refused to prorate 
and determined that its liability was meas- 
ured only by its contract with Pollack. It, 
therefore, paid Pollack $5,000 and took from 
him by way of subrogation (1) a deed to 
the property, (2) an assignment of the 
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seller’s interest in the land contract and (3) 
an assignment of Pollack’s rights as loss 
payee under the B and C Company policies 
which totalled $5,000. 

Thereupon McCoy brought suit to com- 
pel a proration of the $6,500 loss among all 
companies and to thus invalidate the as- 
sigznments A Company had taken by way of 
subrogation, 

As to pro-rata contribution the New York 
1943 Standard Fire Policy and also the 
Michigan policy provide: 

“Pro rata liability. This company shall 
not be liable for a greater proportion of any 
loss than the amount hereby insured shall 
bear to the whole insurance covering the 
property against the peril involved whether 
collectible or not.” 

It was contended by McCoy that B Com- 
pany’s liability was limited by this clause to 
15/105ths of the $6,500 loss, that C Com- 
pany’s was limited to 35/105ths and that A 
Company should bear the remaining 55/105ths 
without any right of subrogation. 

McCoy further contended that these amounts 
were to be paid first to Pollack and applied 
against the land contract to discharge the 
balance of $5,000 and second to him (Mc- 
Coy) as the named insured, thus eliminating 
any uninsured loss. 

Company A’s refusal to contribute ratably 
was based on the claim that its policy was 
not concurrent insurance and could not be 
prorated because it covered only the seller’s 
interest, whereas the B and C Company 
policies covered the purchaser’s interest. 

A Company further contended that it was 
entitled to enforce its rights under the sub- 
rogation clause which in the New York 1943 
Standard Fire Policy reads: 

“This Company may require from the in- 
sured an assignment of all right of recovery 
against any party for loss to the extent that 
payment therefor is made by this Company.” 

In Michigan the subrogation clause has 
been amplified by- the following separate 
legislative enactment (Mich. Stat. Ann. 
24.423 (1)): 

“Fourth: Whenever an insurer shall be 
entitled, by the terms of the Michigan 
Standard policy, to subrogation against a 
third party, this shall be deemed to include 
contractual as well as tort rights of action 
to the extent only of the loss. Oy 

The rules of law governing contribution 
between insurers are fairly well settled. If 
there is to be contribution it must be shown 
that the policies are “. on the same 
broperty, on the same interest in the property, 
against the same risks, and payable to the 
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same parties.” (Italics supplied.) Lubetsky 
v. Standard Fire Insurance Company, 217 
Mich. 654, 655. 


In the McCoy case, the A Company policy 
covered only the interest of the seiler, Pol- 
lack, while the B and C Company policies 
covered the interest of the purchaser, Mc- 
Coy. The policies were all on the same 
property and against the same risks, but 
they were not on the same interest in the 
property. Therefore the policies did not 
contribute ratably to the loss. 

In so holding the Michigan 
Court said (326 Mich. 269): 


“Inherent in our holding that the vendee’s 
insurer had no right to pro-rate the loss 
with vendor’s insurer in the Lubetsky case, 
and prerequisite to it, was a holding that the 
vendee had no rights against the vendor’s 
insurer. Had the vendee possessed such rights 
his insurer could have invoked the pro rata 
clause in its policy as against the vendor’s in- 
surance, The situation in the instant case, as 
alleged in plaintiffs’ original bill, is like that in 
the Lubetsky case in that the policies were on 
the same property and against the same 
risks but on different interests and payable 
to different parties, there was no privity of 
contract between plaintiffs and Continental 
[A Company], and its policy contained a 
subrogation clause, for all of which reasons 
the policy did not inure to plaintiffs’ benefit. 
Consequently, applying the rule in the Lu- 
betsky case, the co-insurance or pro rata 
clauses contained in the policies of the 
Detroit and Hartford companies covering 
plaintiffs’ interest in the property have no 
application to the Continental insurance is- 
sued upon Pollacks’ separate and distinct 
insurable interest.” (Italics supplied.) 


Since A Company was not compelled to 
contribute to the loss, it was free tc enforce 
its insured’s rights acquired by it as subrogee. 

An analagous case is Nobbe v. Equity Fire 
Insurance Company, 3 CCH Fire anp Casu- 
ALTY Cases 269, 297 N. W. 349 (Minn., 
1941), although it involved a mechanic’s 
lien rather than a land contract or mortgage. 
There the property owner took out a fire 
policy in Equity with a loss-payabie clause 
to Stanton, the mechanic’s lienholder. After 
foreclosure of the lien, Stanton took out an- 
other policy in Safeguard. After a fire, the 
Safeguard Insurance Company paid Stanton 
and claimed subrogation so that it would re- 
cover, in Stanton’s place, as loss payee of 
the Equity policy. In upholding Safe- 
guard’s right to subrogation and denying its 
duty to contribute to the loss, the court said 


(297 N. W. 350): 


Supreme 
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“1. The claim of appellants is that as 
between the two insurers there should have 
been contribution rather than subrogation. 
The trouble with that claim is that it has 
its proper application only in the case of 
concurrent insurance. Insurance is not con- 
current unless the policies are ‘on the 
same property or some part thereof, on the 
same interest in the property, against the same 
risks, and in favor of the same party’. 26 
C. J. p. 363. Here, the policies were in 
favor of different parties and on separate 
and distinct interests. Equity insured the 
interest of both plaintiff Nobbe as owner 
and Stanton as lienholder, the Safeguard that 
of Stanton alone.” 

The effect of these decisions is to estab- 
lish the superiority of the right of subroga- 
tion over the duty of contribution on facts 
where different interests in the same prop- 
erty are insured under different policies. 


Key Words: ‘‘Privity of Contract”’ 


The test as to when subrogation prevails 
is found in three words—“privity of con- 
tract”—in the McCoy decision. The court 
points out that the purchaser (McCoy) had 
no rights against the vendor’s insurer and 
says: “Had the vendee possessed such 
rights his insurer could have invoked the 
pro rata clause in its policy as against the 
vendor's insurance.” 

This brings us to the second type of sit- 
uation where the purchaser or mortgagor 
fails to insure for the benefit of the vendor 
or mortgagee and the vendor or mortgagee 
then takes out his own insurance at his 
own expense on his interest only, 


After a loss the insurer is obligated by 
its policy to pay its named insured and him 
only. The insured vendor’s or mortgagee’s 
loss is measured by the balance duc on the 
contract or mortgage and when his insurer 
has paid this to him, he is completely in- 
demnified. 

The insurer, after making this payment, is 
prima-facie entitled, under the subrogation 
clause of the policy, to a deed of the prop- 
erty and an assignment of the contract or 
mortgage. Having taken the deed and as- 
signment, the insurer stands in the shoes 
of the vendor or mortagagee and is therefore 
entitled to enforce the contract or mortgage 
by collecting the balance due or foreclosing 
under statutory procedure. 

But this is where the fireworks start. The 
purchaser or mortgagor, on receiving a de- 
mand for payment, discovers that his failure 
to protect his interest in the property may 
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well result in his paying the full contract 
price for a vacant lot with a debris-filled 
basement. 

His immediate conclusion is that the ven- 
dor’s or mortgagee’s policy must have been 
intended to cover his interest too. But, he 
reasons, if it did not do that, the insurer’s 
payment to the vendor or mortgagee must 
have obliterated his obligation on the con- 
tract or mortgage. 

But the law does not always agree with 
his conclusion, 

The most that can be said is that, as a 
general rule, the vendor’s or mortgagee’s 
policy will inure to the benefit of the pur- 
chaser or mortgagor only if there is privity 
of contract between the purchaser (or mort- 
gagor) and the insurer. 

Obviously, such privity will exist where 
the mortgagor or purchaser is named as a 
loss payee in the policy but. here we are 
concerned with cases where there is no such 
loss-payable clause and where other factors are 
relied upon to determine whether or not 
privity exists. 

A commonplace provision of land con- 
tracts and mortgages is an insurance clause 
similar to that involved in the McCoy case: 

“Should the purchaser fail to keep 
said buildings insured, the seller may 
have the buildings insured and the amounts 
thus expended shall be a lien on the prem- 
ises and may be added to the balance then 
unpaid. ss 

It may be argued that where such a clause 
exists and the seller takes out insurance, he 
is acting for the defaulting purchaser rather 
than in his own interest and hence the 
necessary privity of contract exists. A find- 
ing of privity, however, usually requires 
more than a mere insurance clause. 

In Prentiss-Wabers Stove Company v 
Millers’ Mutual Fire Insurance Association of 
Alton, Illinois, 192 Wis. 623, 213 N. W. 632, 
the policies were written in the name of the 
mortgagee but paid for by the mortgagor. 
One agent, with full knowledge of the facts, 
wrote all policies. In holding that the pro- 
ceeds inured to the benefit of the mortgagor, 
even though he was not named in the 
policies, and that the right of subrogation 
did not exist on the facts of the case, the 
court said: 

“It seems to be well established that where 
insurance had been procured at the expense 
of the mortgagor and for the benefit of the 
mortgagee as well as himself, upon payment 
of a loss, the amount paid must be applied 
on the indebtedness [citing cases].” (Italics 
supplied.) 
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Le Doux v. Dettmering, 4 CCH Fire anp 
CASUALTY CASES 396, 316 Ill. App. 98, 43 
N. E. (2d) 862 (1942), was an interesting 
decision involving a mortgagor-mortragee 
relationship. There, Le Doux gave Dettmer- 
ing a note and mortgage for $1,000. The 
mortgage required Le Doux to carry fire 
insurance payable to Dettmering. Le Doux 
refused to take out a policy so Dettmering 
took out his own, payable to himself only. 
He did not try to make Le Doux pay the 
premium nor did he add it to the mortgage 
debt as he was entitled to under the mortgage. 

After a loss, the company paid Dettmering 
the full amount due on the note and he 
assigned the note and mortgage to the com- 
pany. When payment was demanded, Le 
Doux brought suit to cancel the note and 
mortgage on the theory that they had been 
discharged by the insurer’s payment to Dett- 
mering. The company counterclaimed for 
the amount of the note. After pointing out 
that the issue to be determined is “one of 
privity,” the court said: 

“Appellees [Le Doux] here refused to 
procure insurance in compliance with their 
covenant in the trust deed and Dettmering 
having obtained insurance without their 
knowledge or consent for his own benefit 
exclusively and at his own expense, there 
is no privity between appellees [Le Doux] 
and him nor between them and appellant 
[insurer]. They stand as strangers to the 
insurance transaction as much as if the trust 
deed had not contained any insurance 
clause.” 


Subrogation Clause Not Enough 


Thus it cannot be said that an insurance 
clause in the land contract or mortgage is 
itself enough to establish privity. There 
must be in fact some knowledge on the part 
of the mortgagor or purchaser if he is to 
claim the benefit of insurance taken out by 
the mortgagee or vendor. 

This was the effect of the decision of 
Pendleton v. Elliott, 67 Mich. 496, where 
the mortgagee, in applying for the insurance, 
stated that the mortgagor would pay the 
premiums. The proof showed an under- 
standing between the parties, within the 
knowledge of the company, that the policy 
would cover both interests and further that 
the mortgagor did pay some premiums. 
When issued, the policy named only the 
mortgagee but the court held that the pro- 
ceeds inured to the benefit of the mortgagor 
and were to be applied in reduction of the 
debt. This conclusion eliminated any pos- 
sibility of subrogation. 


Mortgage Situations 


Several courts have based their decisions 
of lack of privity of contract on the fact 
that the vendor’s or mortgagee’s policy con- 
tained a subrogation clause. The reasoning 
is that if the parties to the insurance con- 
tract contemplate an assignment which will 
permit the insurer to recover its payment 
from a third party, it is illogical to claim 
that the insurance could have been intended 
for the benefit of that third party. 


In Couch, Cyclopedia of Insurance Law, 
Volume 8, page 6633, the author states: 
“Thus, it will be seen that there are two 
classes of cases in which the question under 
consideration has arisen. They are similar 
in the fact that in both the mortgage con- 
tains a provision that the mortgagee may 
procure insurance on the failure of the mort- 
gagor so to do, and that the premiums paid 
for such insurance may be an additional 
charge upon the mortgaged property. These 
two classes differ, however, in the fact that 
in one class, in which the mortgagee has pro- 
cured insurance, there has been no provision 
in the policy as to subrogation, while in the 
other the policy has contained an express stipu- 
lation for an assignment to the insurer of the 
mortgagee’s rights under the policy. ... Where 
the policy contains no clause of subroga- 
tion, parol evidence has been admitted of 
the mortgage clause authorizing the insurer 
to procure insurance, the premiums to be 
chargeable to the mortgaged property. 
Where, however, the policy is issued to the 
mortgagee on his interest, and expressly pro- 
vides for subrogation to his rights, this is held 
to be conclusive as to the fact that the insur- 
ance is upon his interest as such, and not under 
the provision of the mortgage and consequently 
for the mortgagor's benefit. The fact that the 
mortgage contains such a clause does not 
prevent the mortgagee from insuring his 
interest.” (Italics supplied.) 

In Pendleton v. Elliott, 67 Mich. 266, the 
court, after holding that a mortgagee’s policy 
did not inure to the benefit of a mortgagor 
who had not paid for it, said: 

“Tf however the policy contains no stipula- 
tion for subrogation in case of payment to 
the mortgagee and there is any arrangement 
between the mortgagor and mortgagee, 
either verbal or written, by which the mort- 
gagor becomes liable to pay for the insur- 
ance, he is entitled to the benefit thereof 
and to have it applied in liquidation of the 
mortgage debt pro tanto,” 

Pendleton v. Elliott was decided in 1887, 
prior to the time when subrogation clauses 
were part of Michigan fire policies by legis- 
lative action. It might be thought that since 
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all standard fire policies now contain the 
statutory subrogation clause, little weight 
would be given to such a clause in deter- 
mining the intent of the parties and whether 
or not there is privity of contract. 
However, in the McCoy case, decided more 
than sixty years after the Pendleton case, 
the Michigan court said (326 Mich. 269): 


Yi as distinguished from the facts 
in the Pendleton case, the Continental policy 
contained a subrogation clause so that it 
could not have been intended for the benefit 
of the plaintiffs [purchasers].” (Italics 
supplied.) 

In Foster v. Van Reed, 70 N. Y. 19, the 
mortgagee took out her own fire policy 
which contained a subrogation ciause. It 
was claimed that this policy was taken out 
under the insurance clause of the mortgage 
and that hence its proceeds inured to the 
benefit of the mortgagor. In overruling this 
contention the court said (70 N. Y. 25): 

“The contract under the insurance clause 
in the mortgage authorized an insurance of 
the property by the mortgagee; but this 
provision did not prohibit or prevent an in- 
surance directly of her interest as such 
mortgagee; and as she had authority to 
make such insurance it would seem to follow 
that she had a right to make such terms 
with the insurer as might be agreed upon. 
It was optional and not compulsory and 
entirely competent for the mortgagee to pro- 
cure a policy with or without a subrogation 
clause. The parties had a right to determine 
that when the insurers paid any loss to the 
assured that the insurers should be entitled 
to an assignment of the mortgage, and such 
a provision is not in conflict with the insur- 
ance clause in the mortgage. ... 

“It is difficult to see how the insurer can 
be deprived of the right to subrogation, 
when it is made a part of the contract that 
it shall enjoy such right. And whether the 
company knew of the agreement in the mort- 
gage at the time of issuing the policy, or 
assented to it or otherwise, makes no differ- 
ence, for in either case the contract between 
Mrs. Plank [mortgagee] and the company 
is unaffected by it.” 


Leyden Case Upholds 
Subrogated Insurer 


On the other hand, in Leyden v, c.awrence, 
79 N. J. Eq. 113, 81 Atl. 121, aff'd, without 
opinion, in 80 N. J. Eq. 550, 85 Atl: 1134, 
the court upheld the subrogated insurer 
and reached its conclusion “independently 
of the fact that the policies of insurance 
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contained a clause providing for subrogation 
in behalf of the insurance companies in case 
of loss.” 


Thus in determining whether or not an 
insurer has the right of subrogation in a 
land contract or mortgage case, the basic 
question remains— “Is there privity of con- 
tract between the subrogated insurer and 
the person against whom the claim will be 
asserted ?” 


If the debtor is a stranger to the insur- 
ance contract, the insurer may assert the 
rights acquired by subrogation. But if 
privity exists or the debtor is an intended 
“beneficiary” of the insurance, the insurer 
may not recoup its funds but must instead 
contribute to the loss of all persons with 
whom it is in privity. 


From a dollar and cents point of view, 
awareness of subrogation possibilities in 
mortgage and land contract cases may well 
pay good dividends. The effect of success- 
ful prosecution of a valid subrogation claim 
is, of course, to return to the insurer the 
amount it has paid out under its policy. 


A claim of the right to such full recovery 
by an insurer frequently brings forth an 
argument that when an insured fire loss occurs, 
the company should make payment under 
its policy and: take no steps to recoup from 
an “innocent” third party, i.e., the mortgagor 
or contract purchaser. It is pointed out that 
the company which accepted a premium and 
assumed a risk is making itself whole at 
the expense of the uninsured or under- 
insured debtor. 


This argument is seldom made in auto- 
mobile subrogation cases or in fire cases 
involving negligence of a third party, prob- 
ably because in those cases the fault of the 
third party can be more easily demonstrated. 
However, the argument has been expressly 
rejected by the court of at least one state 
and was tacitly rejected by the Michigan 
court in the McCoy case. 


In Le Doux v. Dettmering, cited previously, 
the court said (43 N. E. (2d) 868): 


“It is immaterial that the result of our 
holding that appellant when it issued its 
policy of insurance in this case and collected 
the premium therefor from Henry D. Dett- 
mering did not stand to lose anything by 
its contract of insurance if the property 
covered by the trust deed, after the fire, was 
worth the amount it paid Dettmering under 
its policy or if those liable upon the notes 
to which it became subrogated were finan- 
cially responsible.” (Continued on page 49) 
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Surplusage in Verdicts 
Involving Joint Liability 


By GIBSON B. WITHERSPOON 


| This article is reprinted from the 
| Commerical Law Journal for 
September, 1950. A member of the 
Meridian, Mississippi bar, the author is 
president of the Mississippi State Bar 


i this enlightened age juries are prone 
| to go beyond their instructions and often 
add something to their verdict which may 
either render the judgment void or which 
may be treated as surplusage. There is no 
line of separation in the joint liability of 
joint tortfeasors; the tort being an integral 
thing and indivisible. Any claim for in- 
juries arising therefrom runs through and 
embraces every part of the tort, so that the 
liability of one tortfeasor cannot be carried 
into any portion of the joint tort that is 
not followed by an equal liability on the 
other tortfeasor. Therefore, either or any 
of the wrongdoers may be held liable for the 
whole of the damages resulting from their 
wrongful acts. In the absence of any statu- 
tory authorization no apportionment of com- 
pensatory damages may be made between 
joint tortfeasors.’ In actions against two 
or more persons for a single tort it is im- 
proper to return two verdicts for different 
sums against different defendants upon the 
same trial as there can be only one verdict 
for a single sum against all who are found 
guilty of the tort, irrespective of the degree 
of culpability. It is immaterial that defend- 


1 Watt v. Combs, 17 CCH Automobile Cases 
145, 12 So. (2d) 189, 244 Ala. 31, 185 A. L. R. 
667; Whitney v. Tuttle, 62 Pac. (2d) 508, 178 
Okla. 170, 108 A. L. R. 789; Klepper v. Seymour 
House Corporation, 158 N. E. 29, 246 N. Y. 85, 
62 A. L. R. 955, rev’g judgment 218 N. Y. S. 
476, 218 App. Div. 686. 

252 American Jurisprudence, Torts, Section 
123, p. 459; 30 A. L. R. 791; 108 A. L. R. 792. 

3? Koon v. Phoenix Mutual Life Insurance Com- 
pany, 104 U. S. 106, 26 L. Ed. 670; Settle v, 
Alison, 8 Ga. 201, 52 Am, Deo, 393; Reppert v. 
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ants may plead separately or may be charged 
with distinct and different acts contributing 
to the injury.” 

Under the above-stated rule, verdicts 
which attempt to apportion liability between 
joint tortfeasors by directing the amount 
which each shall pay are clearly irregular. 
Granting that such verdicts are irregular, it 
does not follow that the court will have to 
grant a new trial; often such verdicts may 
be corrected if the correction is one as to 
form. It has long been recognized that the 
court not only can but should correct merely 
formal errors in verdicts.. However, a 
serious conflict in meaning is to be found 
in those verdicts which simply apportion 
the damages against tortfeasors, as illus- 
trated in the examples which follow. Where 
the jury seeks to apportion damages between 
joint tortfeasors there are at least five distinct 
lines of procedure recognized by respected 
tribunals in various jurisdictions: 

(1) The courts hold that the plaintiff may 
elect his best damages, that is, the highest 
amount awarded against any of the defend- 
ants, and enter a judgment therefor against 
all of those found guilty.“ For example, a 
verdict was returned against A for $1,500 
and against B, the other defendant, for 
$6,000, and was held correctible by having 
the best or greatest damages affirmed as the 
verdict against both, or by the plaintiff’s 
election of a single judgment against either 
of the defendants for the sum assessed 
against him with a nolle proservi as to the 
other. 


White Star Lines, 186 Atl. 788, 323 Pa. 346, 106 
A. L, R. 413; Minot v. Boston, 86 N. E. 783, 201 
Mass. 10, 25 L. R. A. 311. 

4 Fort Worth v. Williams, 119 S. W. 137, 55 
Tex. Civ. App. 289; see, also, Polsey v. Waldorf- 
Astoria, 214 N. Y. S. 600, 216 App. Div. 86, 
appeal dism’d in 154 N. E. 602, 243 N. Y. 553; 
Kinsey v. William Spencer & Son, 22 N. E. (2d) 
168, 281 N. Y. 601; Curtis v. San Pedro Transfer 
Company, 52 Pac. (2d) 528, 10 Cal. App. (2d) 
547. 





15 





(2) The courts take the opposite view, 
holding that where the damages have been 
apportioned by the jury, the court, in cor- 
recting the verdict must assess the lowest 
amount as the joint damages against all. 
Thus in a case against a company who em- 
ployed the deceased and a utility company 
which furnished electricity to the company 
for injuries resulting due to the alleged neg- 
ligence of both defendants it was held that 
the resulting verdict of $14,000 against the 
utility and $4,000 against the employer should 
have been modified by the lower court so 
as to render a judgment against both tort, 
feasors for the lowest sum assessed against 
either of them.° 

(3) The courts hold the verdict should be 
set aside and a new trial granted. Where 
a bank and its vice president were sued for 
deceit and the jury returned a verdict for 
$28,000 against the vice president and $26,000 
against the bank, the court denied plaintiff's 
motion that it should ignore the attempted 
apportionment by the jury and enter a 
judgment against both defendants for the 
aggregate amount, saying, “It is not a case 
where the verdict after establishing joint 
liability for the entire damages seeks to ap- 
portion the liability between the defendants 

.” But here the amount found against 
each defendant is the very essence of the 
verdict and the amount awarded cannot be 
stricken out without destroying the verdict 
in its entirety. 

(4) The courts hold that the plaintiff may 
elect which of the defendants he will take 
judgment against, dismiss as to the others 
and have a judgment against the defendant 
of his choice for the amount the jury 
awarded against him. For example, under 
this line of decisions a jury returned a ver- 
dict against both defendants, naming them 
for $6,500 damage. Accompanying the ver- 
dict was a slip of paper in the handwriting 
of the foreman, reading: “Father McCarthy 
$1,750.00; John Gould $4,750.00.” McCarthy 
and Gould, the defendants, objected to the 
entry of the judgment on this verdict but 
the court overruled the objection and entered 
a verdict against both defendants for $6,500. 
On appeal the Supreme Court held, “While 
~ 8 Southwest Gas & Electric Company v. God- 
frey, 10 S. W. (2d) 894, 178 Ark. 103; see, also, 
Wear U Well Shoe Company v. Armstrong, 
3S. W. (2d) 698, 176 Ark. 592; Whitney v. 
Tuttle, cited at footnote 1. 

* Ohio Valley Bank v. Greenebaum Sons Bank 
é& Trust Company, 11 F. (2d) 87 (CCA-4, 1926); 
see, also, 30 A. L. R. 792, 108 A. L. R. 794; and 
Oldham v. Aetna Insurance Company, 61 Pac. 
(2d) 503. 


™ Mooney v. McCarthy, 181 Atl. 117; Rathbone 
v. Detroit United Railway, 154 N. W. 143; Glore 
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the attempted apportionment in the instant 
case appears on a separate slip of paper, 
such slip was returned with the general 
verdict and indicates as clearly what the 
Jury intended as though the language there- 
of had been embodied in such verdict. It 
does not seem that any reasonable person 
should entertain a doubt that the Jury in- 
tended to limit McCarthy’s liability for 
damages to $1,750. We do not. Yet judg- 
ment was rendered against him for nearly 
four times that amount. Had the Jury 
understood that their verdict made this 
possible it cannot be supposed that it would 
have been in the form that it was. In the 
circumstances, we think the judgment a 
rank injustice against him.”’* 

(5) The courts treat the attempt to ap- 
portion the damages as mere surplusage and 
allow the plaintiff to take a judgment against 
all the defendants for the total damages 
awarded. In a recent case for personal injuries 
against three tortfeasors a jury returned a 
verdict reading, “We the Jury find for the 
Plaintiff as against Meridian City Lines, 
Inc., and City of Meridian, Defendants, and 
assess his damages at $7,000 ($3,500.00 
each).” It was held the trial court was 
within its power in entering a judgment in 
favor of the plaintiff against Meridian City 
Lines, Inc., and City of Meridian jointly 
and severally in the sum of $7,000 and dis- 
carding as surplusage that portion of the 
verdict which said “($3,500.00 each)” since 
the final verdict was an effort on the part of 
the jury to apportion the damages, which 
was beyond their power and which the trial 
court could correctly discharge as surplusage.* 


In a most able opinion Justice Hall said, 
“The jury found that the Plaintiff had been 
damaged in the amount of $7,000.00 and that 
the bus line and City were jointly and sev- 
erally liable for that amount. This is every- 
thing that the Law required, and, while the 
jury found more than was necessary in add- 
ing to their verdict ‘($3,500.00 each)’ this 
does not vitiate that which was well found 
by the jury and it may be disregarded and 
treated as surplusage.” The court cited 
with approval a recent Maine case® in an ex- 
act situation. The court held: “The jury un- 
v. Akin, 62 S. E. 580; City of Birmingham v. 
Hawkins, 72 So. 25; MacHolme v. Cochenour, 
167 Atl. 647. 

* Meridian City Lines v. Baker, 39 So. (2d) 
541, 8 A. L. R. (2d) 854; see, also, 52 American 
Jurisprudence, Torts, Section 124, p. 460; 25 
Corpus Juris Secundum, Damages, Section 189; 
Dextone Company v. Building Trades Council, 
60 F. (2d) 47 (CCA-2, 1932); Warren v. Westrup, 
46 N. W. 347, 44 Minn. 237, 29 Am. St. Rep. 578. 

® Atherton v. Crandlemire, 18 CCH Automobile 
Cases 964, 33 Atl, (2d) 303, 140 Me. 28. 
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doubtedly undertook to apportion among 
the defendants what part of the verdict each 
of them, as between themselves, should pay. 
This amounted only to a recommendation. 
If it was intended as anything else, it is 
merely surplusage, and is to be rejected as 
irregular and void. The general verdict 
must stand.” 


Conclusion 


After a review of all the reported cases 
it is believed that the fifth theory, which 
disregards apportionment as surplusage, is 
the better theory. While the authorities are 
not in harmony on this point, it is said that 
the numerical weight of authority is that 
the trial court is entitled to treat all the 





” 52 American Jurisprudence, Torts, Section 
124, p. 460. 

1 Dextone Company v, Building Trades Coun- 
cil, cited at footnote 8 (general verdict $11,000 
with attempted assessment of $2,000 against 
one defendant). 


2% CALIFORNIA—Weddle v. Loges, 15 CCH 
Automobile Cases 56, 125 Pac. (2d) 914, 52 Cal. 
App. (2d) 115 (1942). 

COLORADO—Morgan v. Gore, 44 Pac. (2d) 
918, 96 Colo. 508 (1935). 

DISTRICT OF COLUMBIA—Washington Mar- 
ket Company v. Clagett, 19 App. D. C. 12 (1901) 
(verdict attempting to apportion damages of 
“$500 by each of the defendants’’). 

ILLINOIS—Dahlgren v. Israel, 204 Ill. App. 
340 (1917); Fitzgerald v. Davis, 237 Ill. App. 
488 (1925). 

INDIANA—Lake Erie & W. R. Company v. 
Halleck, 136 N. E. 39, 78 Ind. App. 495 (1922) 
(attempted apportionment at $700 and $100). 

KANSAS—Hall v. McClure, 212 Pac. 875, 112 
Kan. 752, 30 A. L. R. 782 (1923) (jury attempt- 
ing to assess $4,500 against one defendant and 
$500 against the other). 

MAINE—Currier v. Swan, 63 Me. 323 (1874); 
Atherton v. Crandlemire, cited at footnote 9 
(attempted apportionment of ‘‘$400 each”’ strick- 
en out). 


MINNESOTA—Begin v. Liederbach Bus Com- 


pany, 208 N. W. 546, 167 Minn. 84 (1926) 
(attempted apportionment at $4,250 each); 
Bakken v. Lewis, 26 CCH Automobile Cases 


1008, 26 N. W. (2d) 478, 223 Minn. 329 (1947). 

MISSISSIPPI—Gillespie v. Olive Branch Build- 
ing & Lumber Company, 164 So. 42, 174 Miss. 
154 (1935) (attempted apportionment of $4,000 
and $3,500): Meridian City Lines v. Baker, cited 
at footnote 8. 

MISSOURI—Berryman v. People’s Motorbus 
Company, 54 S. W. (2d) 747, 228 Mo. App. 1032 
(1932), cert. quashed; State ex rel. St. Louis 
Public Service Company v. Becker, 66 S. W. (2d) 
141, 334 Mo. 115 (attempted apportionment of 
$2,500 against one defendant and $1,000 against 
the other). 

MONTANA—Bowman v. Lewis, 102 Pac. (2d) 
1, 110 Mont. 435 (1940) (where jury attempted to 
assess defendants at $300 each for total sum 
of $600). 

NEW YORK—Klepper v. 


Seymour House 
Corporatton, 


cited at footnote 1 (attempted 
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matter after the finding of joint liability as 
surplusage.” We find not only that a fed- 
eral court in a recent case™ favored the 
surplusage theory, but also that in at least 
eighteen highly respected state supreme 
courts, this theory has been upheld.” 


When a jury brings in a verdict which is 
irregular, no matter which client you repre- 
sent, favorable authorities may be found 
from respected tribunals to support an ad- 
vantageous disposition of the litigation. 
However, the so-called surplusage rule, with 
its logical conclusion and with the foree of 
its practical application, should gain more 
and more following in other states until 
some day it should be accepted as uniform 
by all our courts. [The End] 


apportionment at $20,000 and $17,500); Wands 
v. Schenectady, 156 N. Y. S. 860, 171 App. Div. 
94 (1916) (jury attempting to apportion dam- 
ages against two defendants for $700 and $150); 
Post v. Stockwell, 34 Hun. 373 (1885); Schoat v. 
Marriott, 194 N. Y. S. 849, 119 Mise. 92 (1922); 
Carrig v. Oakes, 20 N. Y. S. (2d) 585, 173 Misc. 
793 (1940), aff'd, without opinion, 24 N. Y. S. 
(2d) 135, 260 App. Div. 989, sharply criticizing 
and, in effect, overruling MacDonald v. Kusch, 
176 N. Y. S. 823, 188 App. Div. 491 (1919) (a 
verdict for $9,000, divided at $4,500 each, was 
allowed to stand at $4,500 as a joint verdict). 


OHIO—Cincinnati Traction Company v. Story, 
19 Ohio App. 370 (1923) (words ‘‘$1,500 divided 
equally between each defendant’’ held surplus- 
age); Cincinnati Traction Company v. Cochran, 
153 N. E. 116, 20 Ohio App. 108 (1923) (words 
“equally divided'’ stricken from _ verdict); 
George B. Scrambling Company v. Tennant 
Drug Company, 158 N. E. 282, 25 Ohio App. 197 
(1927) (words “equally divided’’ in verdict 
against three defendants stricken out). 


OKLAHOMA--Central Petroleum Company v. 
Lewis, 224 Pac. 186, 98 Okla. 26 (1924) (at- 
tempted equal division of damages against 
defendants). 


OREGON—Leach v. Helm, 235 Pac. 687, 114 
Ore. 405 (1925); Martin *v. Cambas, 293 Pac. 
601, 134 Ore. 257 (1930). 


PENNSYLVANIA—Emblem Oil Company v. 
Taylor, 197 Atl. 773, 118 Pa. Super. 259 (1935) 
(attempted apportionment of $440.04 and 
$146.98). 


TEXAS—San Antonio & A. P. Railway Com- 
pany v. Bowles, 32 S. W. 880, 88 Tex. 634 
(1895), aff'd 168 U. S. 706, 18 S. Ct. 943, 42 L. 
Ed. 1213 (court pointing out that equal appor- 
tionment of $10,000 damages should have been 
stricken out); San Marcos Electric Light and 
Power Company v. Compton, 107 S. W. 1151, 48 
Tex. Civ. App. 586 (1908) (rejection of words 
apportioning a $5,000 verdict); Forth Worth Belt 
Railway Company v. Perryman, 158 S. W. 1181 
(Tex. Civ. App., 1913) (jury attempting to ap- 
portion one third of $2,750 to one defendant 
and two thirds of that sum to another). 

WASHINGTON—Lindsey v. Elkins, 283 Pac. 
447, 154 Wash. 588 (1929) (attempted division at 
$2,000 and $1,500); see, also, Pearson v. Arling- 
ton Dock Company, 189 Pac. 559, 111 Wash. 14 
(1920) (attempted apportionment of $7,500 in 
equal amounts between tortfeasors). 
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With seventy-seven companies using 
the word “American” and fifty-three 
using “National” in their corporate 
titles, the author poses a question: 


| 
| Mr. Nasmith is a staff attorney at the 
Bankers Indemnity Insurance Company 

in New York City 


N INSURANCE COMPANY has rarely 
been able to stop another insurance com- 
pany from competing under a similar name, 
but now the Lanham Act offers a means for 
preventing such appropriation, whether by 
innocent reproduction or intentional piracy. 
Company executives beljeve the trade names 
of their organizations are a reflection of the 
good will and reputation they have helped 
to build,eand that there are valuable prop- 
erty rights in these names. They expect to 
be able to prevent the use of adaptions of 
their names in business by others. Judges, 
however, have discounted the value of insur- 
ance trade names and generally have not 
restrained the use of similar business names 
by other insurers. 

The use of the agency system for the sale 
of insurance has resulted in courts’ being 
reluctant to find that a similar name may 
cause confusion in the minds of the public, 
more reluctant than they appear to be in 
other industries. As the Supreme Court of 
Michigan * put it: “There is probably greater 
latitude allowed to banks and insurance 
companies in the similarity of corporate 
names than in the case of ordinary mer- 
cantile corporations.” 


A federal court went further and found 
that the names of casualty and surety com- 
panies have less good will value than do 
names of life insurance corporations.’ 





1 Central Mutual Auto Insurance Company v. 
Central Mutual Insurance Company, 275 Mich. 
554, 267 N. W. 733 (1936). 

2 Standard Accident Insurance Company v. 
Standard Surety & Casualty Company, 53 F. 
(2d) 119 (DCN. Y., 1931). 
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What’s in a Name 


for Insurance 


A recent decision of the Supreme Court 
of Louisiana ® illustrates this point of view. 
Continental Insurance Company, a New York 
corporation qualified to do business in Lou- 
isiana, sought to enjoin the Secretary of State 
(who was also the Insurance Commissioner) 
from issuing a certificate to do business 
to Continental Fire & Casualty Corporation, 
a Texas company. The basis of the proceed- 
ing was Act 116 of Laws of 1946, which read 
in part as follows: 

“That the corporate name of any insur- 
ance company organized under the laws of 
this state or any foreign insurance company 
desiring to qualify to do business in this 
state shall not be the same as, nor decep- 
tively similar to, the name of any other 
domestic insurance corporation authorized 
to do business in this state. % 

The New York company conceded that 
the word “Continental” was a geographical 
adjective which it could not, on its face, 
exclusively appropriate as a trade name, and 
it did not attempt to prove the development 
of a secondary meaning so that it could 
rightfully ask protection from unfair com- 
petitive use of its name. It relied solely 
upon the statute. At the hearing before 
the Secretary of State, Continental Insur- 
ance Company had introduced evidence of 
actual confusion; instances where mail of 
the two companies was misdirected and 
misdelivered. 

The court refused to find that the Secre- 
tary of State had abused his discretion in 
concluding there was no deception in the 
names and in licensing the Texas company. 
No deception was likely. The elimination 








® Continental Insurance Company v. Martin, 


213 La. 147, 34 So. (2d) 405 (1948). 
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By AUGUSTUS NASMITH 


of mere confusion in mail was not contem- 
plated by the legislature as the purpose of 
the act. 


ar 


That the general public will be deceived 
by the similarity of the corporate names of 
the two companies involved herein does not 
appear likely. It is well known, and the 
record supports the statement, that in ob- 
taining fire and casualty insurance the aver- 
age individual is not concerned at all about 
the name of the company that will issue the 
policy. Ordinarily he deals with a reputable 
agency or broker, in whom he has faith and 
confidence, and relies on the latter’s judg- 
ment in the choosing of the insurer. And 
there is slight possibility that an experienced 
insurance agent will be misled by a simi- 
larity in names. Of course, a few individals 
and industrial concerns insist on selecting 
their insurers; but they, in most instances, 
are thoroughly familiar with insurance mat- 
ters and records and can easily distinguish 
between companies enjoying similar names.” 


Statutory 
and Common-Law Protection 


There are two avenues an insurance com- 
pany may pursue in seeking protection against 
the use of its business name by others. First, 
it may oppose the licensing of the proposed 
corporation at a hearing before the Insur- 
ance Commissioner or other designated off- 
cial, as Continental Insurance Company did. 
This is the preventive and most practical 
approach. The second method is to seek 
injunctive relief in the courts. The first 
approach is based upon statutes which give 





*New York Insurance Law, Section 50. 

*See, for example, New York General Cor- 
poration Law, Section 9. 

*German-American Button Company. 
Heymsfeld, Inc., 170 App. Div. 416 (1915). 


What’s in a Name? 


the Insurance Commissioner discretion to 
deny a license, the second on the common- 
law principles of unfair competition. 


The state legislatures have endeavored to 
prevent insurance companies’ use of names 
of such similarity as will confuse the public. 
These Statutes are designed primarily for 
the protection of the public, but do afford 
an opportunity for insurers to be heard and 
to show the danger of public confusion. 
The applicable Louisiana statute has been 
discussed. The New York provision reads 
in part as follows:* 

“No license to do an insurance business 
shall hereafter be granted, except as here- 
inafter provided, to any corporation or other 
insurer which has a name identical with, or 
so calculated to deceive or mislead the pub- 
lic, the name of any other insurer then 
licensed or authorized to do any kind of 
insurance business within this state a 


In a state which does not have a special 
provision applying to insurance companies, 
statutory protection may be afforded under 
the general corporation laws.° 

If the other insurer has already been 
licensed, the only remedy is, of course, to 
seek relief in the courts. The right of the 
owner of a trade name to protect against 
its use by others as a part of their business 
has been long established.6 But before an 
insurance company may enjoin the use of a 
particular combination of words by another 
it must show prior ownership of those words. 
They must have been exclusively appro- 
priated as a trade name. This is a difficult 
test for many insurers to meet. Generic 
words are public property. There can be 
no exclusive appropriation of the individual 
words “American,” “Insurance” and “Com- 
pany” as words. The American Insurance 
Company must show that the combination 
of these words has come to possess a sec- 
ondary or new meaning before it can pre- 
vent their use by another insurer.’ 


The insurance company that can establish 
its ownership of a trade name need not 
show exact reproduction by the defendant. 
The test of actionable simulation and the 
right of a party to relief in the form of an 
injunction is in essence the same as is pro- 
vided by the particular statutes, that is, the 
likelihood of public confusion.* 


A foreign corporation, licensed or un- 


licensed in the particular state, may enjoin 


™Nims, Unfair Competition and Trademarks 
(4th Ed.), Section 37. 

8’ Nims, work cited, footnote 7, Sections 221 D, 
320. 
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a domestic corporation from using its cor- 
porate name if unfair competition is shown.’ 
The fact that an insurance company has 
been chartered by the Secretary of State 
under a particular name does not give it 
immunity from action by a prior user. In 
granting a charter the sovereign does not 
adjudge the legality of the name chosen.” 
However, the determination of an Insurance 
Commissioner that there is no confusing 
similarity of names is entitled to great weight.” 


It is not necessary for plaintiff to show 
that defendant is engaged in the same lines 
of insurance before he may seek relief. The 
modern doctrine does not require actual 
direct competition between the parties.” 
Furthermore, the advent of multiple line 
legislation permitting fire and casualty com- 
panies to write the same lines of business 
will do away with the defense that there 
was no business competition between the 
insurers (an early case pointed out that de- 
fendant was forbidden by statute from en- 
gaging in plaintiff's lines of insurance).” 


Insurance Company Decisions 


The reluctance of the courts to restrain 
insurance companies from the use of similar 
business names is attributable to two factors. 
The first, which has been mentioned, is the 
method of doing business through agents 
rather than through direct sales to the pub- 
lic. The second factor is that so many com- 
panies use a combination of the same generic 
names as their trade names. That a court 
may fail to find for example, that “American 
Casualty Insurance Company” is entitled to 
restrain another insurer from using a com- 
bination of the words “American Indemnity 
Insurance Company” is understandable 
when a glance in any of the pocket insur- 
ance handbooks will find a score of “Ameri- 
can” insurance companies. 


The Continental Insurance Company deci- 
sion represents the attitude of the majority 





®* Nims, work cited, footnote 7, Section 84; 
Western Auto Supply Company v. Western 
Auto Supply Company, 13 F. Supp. 525 (DC 
N. H., 1936). 

” Children’s Bootery v. Sutker, 91 Fla. 60, 
107 So. 345 (1926); but compare Continental 
Insurance Company v. Continental Fire Asso- 
ciation, 101 F. 255 (CCA-5, 1900). 

Standard Accident Insurance Company v. 
Standard Surety & Casualty Company, cited at 
footnote 2. 

2 Emerson Electric Manufacturing Company v. 
Emerson Radio & Phonograph Corporation, 105 
F. (2d) 908 (CCA-2, 1939); Tiffany &€ Company 
v. Tiffany Productions, Inc., 264 N. Y. S. 459, 
147 Misc. 679 (1932); Nims, work cited, foot- 
note 7, Section 374. 
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of the courts that the general public is not 
deceived by similarity in names because 
they don’t buy by name, they buy by agent 
or broker. However, the insurer in that 
case relied solely on the statute and did 
not ask protection from unfair competitive 
use. Would this have altered the result? 


Standard Accident & Insurance Company 
sought to restrain Standard Surety & Cas- 
ualty Company of New York from using 
that name or any other name containing the 
word “Standard,” both companies being en- 
gaged in casualty and surety business.” 
Plaintiff proved its substantial volume of 
business, instances of misdirected mail be- 
tween the two ccmpanies and large ex- 
penditures in advertising (although these 
advertisements were never directed to the 
general public). Nevertheless, the court 
found that ninety-five per cent of all insur- 
ance buyers who apply to agents and bro- 
kers are not concerned about what company 
is to issue the policy and the remaining 
five per cent are insurance experts who will 
not be confused by a mere similarity in 
names. The court said this was shown by 
the number of companies with similay names, 
e. g., seventy-seven using the word “Ameri- 
can,” fifty-three using “National,” seventeen 
using the word “Bankers,” etc. Fifteen com- 
panies had “Standard” as the first word in 
their titles. 


“Tt is true these other companies... were 
With one exception, not in the casualty and 
surety line, but they would nevertheless 
be a great deterrent to the word acquiring 
a secondary meaning as referring only to 
the plaintiff.” 


Other decisions have likewise discounted 
any good will value of an insurance com- 
pany name in the eyes of the general pub- 
lic,” and have denied injunctive relief where 
there were a number of companies already 
domg business under similar names,” and an 
exclusive appropriation of the particular 
trade name was not found.” 


13 Commercial Union Assurance Company v. 
Smith, 2N. Y. S. 296 (1888). : 

144 Continental Insurance Company v. Martin, 
cited at footnote 3. 

% Standard Accident Insurance Company v. 
Standard Surety & Casualty Company, cited at 
footnote 1. ; 

% Continental Insurance Company v. Continen- 
tal Fire Association, cited at footnote 10; Cen- 
tral Mutual Auto Insurance Company v. Central 
Mutual Insurance Company, cited at footnote 1. 

17 Commercial Union Assurance Company Vv. 
Smith, cited at footnote 13. y 

18 Continental Insurance Company v. Conti- 
nental Fire Association, cited at footnote 10. 
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Where it can be affirmatively proved that 
the similarity of names is such that agents 
and brokers are themselves confused and 
deceived, an injunction should be granted 
on the theory that agents and brokers as a 
class are members of the public, entitled 
to be protected from confusion. As a prac- 
tical matter, however, proving real confusion 
among agents will be difficult. 


Use of Name Restrained 


The insurer seeking to restrain use of a 
similar trade name is not denied relief in 
all instances. 


Plaintiff insurer, showed use of its exact 
former corporate name, a name it still used 
as a trade name. One of defendant’s key 
executives was a former employee of plain- 
tiff. The court found an intentional imita- 
tion of the name and granted plaintiff an 
injunction.” 


In another case Aetna Casualty and Surety 
Company sought to enjoin the use of the 
name “Aetna” by Aetna Auto Finance, a 
newly organized finance company which 
provided insurance in connection with its 
loans. The insurance company proved ex- 
tensive advertising of the “Aetna Auto 
Plan,” “Aetna Auto Companies” and other 
like slogans. One of its witnesses testified 
to the damage that might result if the pub- 
lic believed defendant was affiliated because 
any unfavorable publicity the other concern 
got would necessarily affect the insurance 
company. The appellate court found the 
evidence as a whole showed a probability 
of public confusion and a purpose on defend- 
ant’s part to reap where it had not sown, and 
reversed the trial court’s judgment for the 
defendant.” And, where in addition to a 
similarity of names there was also use by 
defendant on its policies, letterheads and 
advertising material of a device identical 
with that used by plaintiff, an injunction 
against use of both name and device was 
granted.” 


Fleet Problem 


It is even more difficult for one sub- 
sidiary or small affiliate in a fleet or group 
of companies to obtain injunctive relief against 
the use of a similar name. The subsidiary 
must show an exclusive and distinetive good 
will value in its name separate from that of 


the controlling parent company. In most 
cases the advertising is done in the name 
of the leading company in the fleet, the 
name splashed across the page, while the 
affiliated companies are herded together off 
in a corner somewhere in small type. This 
form of advertising program may well result 
in their loss of individual distinction in the 
eyes of the public. 

Exactly such a result occurred to a title 
insurance company in the minds of the judges 
of the Court of Appeals of the District of 
Columbia.” This decision strikingly illus- 
trates the situation because the name of the 
defendant was almost identical with the 
name of the plaintiff, the affiliate. Lawyers 
Title Insurance Company was operating in 
the District of Columbia. Defendant, Lawyers 
Title Insurance Corporation, was engaged 
in the same business, also in the District. 
Plaintiff had started as an independent, but 
later conducted business from the same 
building housing two other cooperating title 
corporations, and although the three were 
separate corporate entities they operated in 
the manner of an insurance fleet. Printed 
material listed all three corporations, plain- 
tiff’s name appearing in second place, Dis- 
trict Title Insurance Company in first place. 
The court found that plaintiff was not known 
to the public as a separate concern doing busi- 
ness, but the three corporations were known 
as a unit, “The District Tithe Company.” 

The court said had Lawyers Title Insurance 
Company built and maintained its good will 
exclusively or distinctly around its individual 
corporate name it would be entitled to relief. 
There are few small affiliates of fire and casu- 
alty groups that can meet this test. 


Insurance Commissioner's Role 


The difficulty for the average insurer to 
prove that its trade name has acquired a 
secondary meaning and that the public will 
be deceived by the use of a similar name 
suggests that injunctive relief in the courts 
should be sought only as a last resort. 
Where possible, the practical approach is 
to oppose the licensing of the proposed in- 
surer. In several states the Insurance De- 
partment will give notice of the application 
of the newcomer to all licensed domestic or 
foreign insurers whose names are similar 
to that of the applicant and will permit them 
to file an objection to the use of that name 


(Continued on page 78) 





% Liberty Life Assurance Society v. Heralds of 
Liberty of Delaware, 15 Delaware Chancery 369, 
138 Atl. 634 (1927). 

» Aetna Casualty & Surety Company v. Aetna 
Auto Finance, 123 F. 582 (CCA-5, 1941). 


What’s in a Name? 


2 Atlas Assurance Company v, Atlas Insurance 
Company, 138 Ia. 228, 112 N. W. 232 (1907). 

2 Lawyers Title Insurance Company v. Law- 
yers Title Insurance Corporation, 109 F. (2d) 
35, cert. den. 309 U. S. 685 (1939). 
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CONFLICT THEORIES 


and Life Insurance Settlements 


This article. is reprinted from the 
Dickinson Law Review, October, 1950 


‘INCE AN URGE for useful adaptation 
of the law creates the problems in the 
conflicts field, an instinct for adaptation 
plays a larger part in the solutions than 
scientific exactness or theoretical excellence 
—qualities which help in the problems only 
when they create a finer capacity of adapta- 
tion resulting in either an improvement in 
the administration of justice or an extension 
of beneficial commercial activity—and we 
expect to find in this field of the law, 
therefore, many counsels of perfection, the dis- 
regard of suggested changes and a prog- 
ress arising from tentative action as in the 
history of equity. 


The day-to-day transactions of a life in- 
surance business that is national in scope 
require an inherent capacity of adaptation 
to varying law. Life insurance operates 
upon a sectional if not a national geographi- 
cal basis; the corporate powers that the 
state of incorporation granted to the com- 
pany are exercised in many states. The 
operation of the business thus becomes a 
continuous crossing and recrossing of state 
lines. The application may be written in 
the state of the applicant’s residence and 
transmitted to the home office, which is 
usually in the state of origin of the corpo- 
ration, and where the insurer issues the 
policy and sends it out for delivery. The 
relevance of state lines does not end when 
the process of writing the insurance is 
completed; the people who are interested 
move about. They cross state lines; when 
policies mature beneficiaries and holders of 
options may reside in a different state 
from that in which the agent wrote the 
application and different from that of the 
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insurer’s place of incorporation. The thesis 
which I have stated may, therefore, be ex- 
amined in relation to life insurance with 
the expectation that comparisons and con- 
trasts invite. 


I propose to develop the thesis by these 
steps: 

(1) A brief reference to the precedents 
and theoretical thought in the general field. 


(2) A résumé of the theoretical thought 
in the insurance field. 


(3) A reference to the elements that are 
peculiar to insurance. 


(4) A reference to the case law in the 
insurance field. 

(5) A reference to a group of cases relat- 
ing to the nature of insurance settlements. 


The thesis may not be explicit in refer- 
ence to the process of adaptation. If we 
speak of altering the law, adjusting the 
law or qualifying the law, we fly in the 
face of certainty. An attempt has indeed 
been made to settle the problems by ap- 
proaching the law in terms of fixations 
through the process of finding the sovereign 
which fixes the law. “Qualification,” how- 
ever, is a synonym for adaptation and 
qualification is a word that is not unknown 
in the conflicts field. Adaptation has a deep 
root here since it looks on law as a social 
value that is useful for the purpose of recon- 
ciling interests. Adaptation is a good word, 
therefore, if we think in terms of the mate- 
rial out of which the problems arise and 
the objective toward which we strive. The 
phrase “choice of law” suggests a certain 
freedom. It has in it the idea of adaptation. 
Adaptation gets away from implacable 
standards that allow no free play for what 
we discover through trial and error. John 
Dewey has spoken somewhere of the omni- 
present necessity of vital adaptation. 


The precedents in the conflicts field 
hardly ever accept an exclusive theory of 
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By PERLIE P. FALLON, Mem er, New York State Bar 


The day-to-day transactions of a life insurance company 


become a continuous crossing and recrossing of state lines 


decision; even where they alight rather than 
hover, they are never narrow. There is 
never any fixed standard of approach. If 
we disregard some exceptions, which are 
found in the federal decisions after Erie 
Railroad Company v. Tompkins, we may say 
that the courts in the conflicts field avoid 
the mechanical. The vital spirit of continu- 
ous readaptation requires the plastic rather 
than the immutable and the process of find- 
ing the law in this field, recognizing the 
plastic as essential to its function, retains an 
inherent power of adaptation as a key for 
the unlocking of the problem. 


The material over which the conflicts 
process works in the field of contract law 
and to a large extent in the field of torts 
is that of commercial activity. Commercial 
activity is inherently a process of adapta- 
tion. Law is a form of order and foresight 
which makes beneficial commercial activity 
possible. It was Chief Justice John Marshall 
who saw the rivers of the younger nation 
as the highways of an empire; it was Chief 
Justice Stone who regarded the processes 
of the conflict of laws as growing pains.’ 


1304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188 


(1938). The rule was extended to insurance in 
Ruhlin v. New York Life Insurance Company, 
304 U. S. 202, 58 S. Ct. 860, 82 L. Ed. 1290 (1938). 


* Paul A. Freund, ‘‘Chief Justice Stone and the 
Conflict of Laws,"’ 59 Harvard Law Review 1210 
(1946) 

2 Burr. 1077, IWBL 234, 256 (1760). A dis- 
cussion of the influence of this case is found in 
Beale, Conflict of Laws, Section 332.5. 

*2 Mete. 381, 43 Mass. 381 (1841). The plain- 
tiff claimed the benefit of a contract made by 
others—a concept of vast interest in insurance 
law. W. R. Vance, ‘‘The Beneficiary’s Interest 
in a Life Insurance Policy,’’ 31 Yale Law Jour- 
nal 343 (1922). R. Donald Taylor, ‘‘Develop- 
ments in Life Insurance,’’ La Revue du Barreau 


Conflict Theories 


The basic case precedents in the general 
conflicts field are malleable—they are sus- 
ceptible of being fashioned; they are ductil 
—they are capable of being continuously 
drawn out; they are plastic—they are capa- 


ble of being molded; they are pliable, 
impressionable. 
In Robinson v. Bland’ Lord Mansfield 


after referring to the place of making and 
to the place of performance gave special 
emphasis to the law which the parties had 
contemplated at the time they made the 
agreement. In that case a bill of exchange 
given in Paris for money lent and money 
lost at play was payable in England. The 
law of both France and England made the 
agreement void in respect to the money 
lost at play but each recognized the validity 
of the obligation for money lent. Since the 
bill covered both money lent and money 
lost it was void as security; however the 
counts for money lent were good. The test 
of the parties’ intent was the least mechani- 
cal of the possible approaches; it gave the 
greatest possible play to the judicial process. 


In Carnegie v. Morrison; Chief Justice 
Shaw was dealing with more than a con- 


(Montreal). Tome 4, No. 6 (June, 1944). Deckert 
v. Prudential Life Insurance Company (1943), 
O. R. 448, 3 D. L. R. 747, 10 I. L. R. 158, con- 
firmed on appeal, 10 I. L. R. 211. There was an 
amendment of the statute: Chap. 42, Section 4 
(1946), adding a new subsection (numbered (2)) 
to Section 153 of the Ontario Insurance Act. 
There were similar amending acts in the other 


provinces except Quebec. French v. French, 
11 CCH Life Cases 657, 161 Kan. 327, 167 Pac. 
(2d) 305 (1946). Kansas City Life Insurance 


Company v. Rainey, 10 CCH Life Cases 206, 353 
Mo. 477, 182 S. W. (2d) 624 (1944). Mutual 
Benefit Life Insurance Company v. Ellis, 6 CCH 
Life Cases 928, 125 F. (2d) 127 (CCA-2, 1942). 
Feine v. State Mutual Life Assurance Company, 
152 Misc. 897, 274 N. Y. S. 344 (1934). 
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flicts issue—the case suggested a contract 
for the benefit of a third person. The agent 
of the defendants who were residents of 
England gave a letter of credit in Boston to 
one Bradford to enable Bradford to pay a 
debt which he owed to the plaintiffs who 
were resident in Sweden. The plaintiffs 
drew a bill on the defendants*and the latter 
declined it alleging there was no contract 
obligation. The law of England did not 
recognize any right in a third party. Chief 
Justice Shaw excluded a reference to the 
law of the place of performance by using 
Lord Mansfield’s theory in respect to the 
parties’ intent. “There is no reference, tacit 
or express, in this instrument, to the laws 
of England, which can raise a presump- 
tion, that the parties look to them as fur- 
nishing the rule of law, which should govern 
this contract.” The law of Massachusetts 
was followed. 


In Seeman v. Philadelphia Warehouse Com- 
pany,’ Chief Justice Stone, in deciding whether 
the usury statute of New York or that of 
Pennsylvania controlled the transaction in 
which the parties had engaged, placed the 
decision on the ground that the parties had 
contemplated the law of Pennsylvania. The 
circuit court of appeals had reached the 
same result on two grounds, namely, that 
the last act, the delivery of the note, was 
done in Pennsylvania which thereby be- 
came the place of the making of the con- 
tract; and on the further ground that the 
note was payable in Philadelphia which 
thereby became the place of performance. 


In Slater v. Mexican National Railroad 
Company® the widow and children of a 
switchman employed by the defendant, 
killed in Mexico through the defendant's 
negligence, sued the defendant, a Colorado 
corporation, in an action for death, in the 
United States Court for the District of 
Texas. The plaintiffs relied upon the Mexi- 
can law. Justice Holmes overruled the 
objection that the action was not transitory 
and refused to allow the plaintiffs the 
benefit of the Texas remedy, namely, the 
payment of a lump sum, on the ground 
that it was broader than the remedy which 
the Mexican law allowed, namely, a termi- 
nable pension. “The theory of the foreign 
suit is that although the act complained of 


was subject to no law having force in the 


5274 U. S. 403, 47 S. Ct. 626, 71 L. Ed. 1123 
(1927). 

#194 U. S. 120, 24 S. Ct. 581, 48 L. Ed. 900 
(1904). Jacobus v. Colgate, 217 N. Y. 235, 111 
N. E. 837 (1916). Louchs v. Standard Oil Com- 
pany, 224 N. Y. 99, 120 N. E. 198 (1918). 

7140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497 
(1891). Mutual Life Insurance Company of New 
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forum, it gave rise to an obligation, an 
obligatio, which, like other obligations, fol- 
lows the person, and may be enforced 
wherever the person may be found.” The 
obligation, however, did not operate me- 
chanically; it was subject to equitable con- 
siderations. Therefore, a*broader remedy than 
that flowing from the obligation was refused. 


Due Process 
and Full Faith and Credit 


When we pass to the cases concerning 
the constitutional conceptions of due process 
and full faith and credit, do we find any- 
thing different from the plastic quality of 
the general cases? Do the constitutional 
cases follow a process of adaptation? The 
insurance cases that involve the due-process 
and full-faith-and-credit clauses show a 
plastic quality. 

We may trace the changes’ in the consti- 
tutional ideas by the insurance cases alone 
and without regard to the matrimonial and 
employer liability cases that the nonjudicial 
authorities have discussed more intensely 
than the insurance cases. 

In early cases in the United States Su- 
preme Court the applications provided that 
the insurance would not take effect until 
the first premium had been paid. Equitable 
Life Assurance Society v. Clements’ is an 
example. These cases gave momentum to 
the place of making as a decisive fact 
Although Hooper v. California* indicated 
clearly that a state contact with an insur- 
ance transaction might be enough to make 
the local law applicable—there the use of a 
broker within the state by a resident of the 
state for the purpose of closing a marine 
insurance contract with an insurer in New 
York was held enough to subject the trans- 
action to state control—the later case of 
Allgeyer v. Lowisiana® placed special stress 
upon the fact that the contract of insurance 
was made without the state—a citizen of 
Louisiana placed marine insurance with a 
New York insurer by a letter—and the em- 
phasis thus given was of such a degree that 
the place of making seemed to have emerged 
as a definite standard although the litiga- 
tion respecting premium notices, Mutual 
Life Insurance Company of New York v. 
Hill being an example, indicated that the 





York v. Cohen, 179 U. S. 262, 21 S. Ct. 106, 45 
L. Ed. 181 (1900). 

$155 U. S. 648, 15 S. Ct. 207, 39 L. Ed. 297 
(1895). 

*165 U. S. 578, 17 S. Ct. 427, 41 L. Ed. 832 
(1897). 

1% 193 U. S. 551, 24 S. Ct. 538, 48 L. Ed. 788 
(1904). 
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place of performance and even the law con- 
templated by the parties might be important. 

New York Life Insurance Company wv. 
Dodge," involving a policy loan upon a 
Missouri policy where the court found evi- 
dence of making in New York, Aetna Life 
Insurance Company v. Dunken,” where the 
State of Texas was refused the right to 
apply a penalty statute to a policy which 
had been exchanged according to the terms 
of a policy issued in Tennessee, and Mutual 
Life Insurance Company of New York vw. 
Liebing,* where a policy loan was found to 
be a Missouri contract either as the ac- 
ceptance in Missouri of an offer in the 
policy or as the acceptance in Missouri by 
the company of a proposal for a loan— 
each and every one of these cases went on 
the basis that the place of making was the 
decisive factor. A tradition was apparently 
being established in the court that the due- 
process clause might be resolved in insur- 
ance cases by reference to the place of the 
making of the contract. 

Today the place of making plays a large 
part in the solution of the problems which 
arise under the due-process clause but the 
adaptation which is inherent in the con- 
flicts process has long since given the 
place-of-making rule a coordinate rather 
than a controlling power. Home Insurance 
Company v. Dick,* where Texas was denied 
the power to apply its statute of limitations 
to a fire policy written in Mexico, Hartford 
Accident and Indemnity Company v. Delta 
Pine Company,” where Mississippi was de- 
nied the right to nullify the short statute 
of limitations in a fidelity bond written in 
Tennessee, Connecticut Mutual Life Insur- 
ance Company v. Moore," where the State 
of New York was permitted to treat as 
abandoned property the proceeds of poli- 
cies issued upon the lives of persons resi- 
dent in New York where the insured 
continued to live in New York and the bene- 
ficiary was a resident of New York at the 
time of maturity—all of these cases are 
under the influence of the older tradition 
of the court that the place of making is 
important. In none of these cases, how- 


ever, does the court rest the decision upon 
the place of making alone; and in the opin- 
ions we find new and different thoughts 
expressed. In the Dick case the opinion 
states that no question of public policy is 
involved since the insurers have not invoked 
the aid of any Texas processes; in the Delta 
Pine Company case the opinion refers to the 
interest which Mississippi had in the con- 
tract as being slight; in the Moore case the 
majority and dissenting opinions discussed 
the meaning of “contact” with the transaction. 


These concepts, differing from that of the 
place of making, which thus appear in the 
cases have an historical background. In 
Compania General De Tabacos v. Collector3* 
a premium tax was allowed where the in- 
sured property was at some time within 
the territorial power of the Philippine 
Islands which laid the tax; Boseman v. Con- 
necticut General Life Insurance Company® 
found that a group policy was made in 
Pennsylvania and controlled by that law 
but it was first necessary to eliminate the 
Texas statute of limitations by so constru- 
ing another Texas statute as to find that 
the insurer was not doing business in the 
state; Osborn v. Ozlin™® found a relationship 
between the State of Virginia’s interest in 
insurance contracts and its statutory restric- 
tions on the activities of nonresident agents; 
and in Hoopeston Canning Company v. 
Cullen” where the power of New York to 
regulate reciprocals which wrote their con- 
tracts in Illinois was upheld, the place of 
making was described as heresy arising 
from “conceptualistic discussion,” and the 
place of performance fared no better. Thus 
adaptation working its way against the 
earlier trends in the court became the means 
of settlement of the problems arising under 
the due-process clause. 


The cases arising under the full-faith-and- 
credit clause concern statutes. The place 
of making appears here again as a tradition 
and again disappears. In John Hancock 
Mutual Life Insurance Company v. Yates™ 
Section 58 of the New 
Law was given full 


York Insurance 
faith and credit in 





"246 U. 357, 38 S. Ct. 
(1918). 

2266 U. 
(1924). 

3 259 U. 
(1922). 

4 281 U. 
(1930). 

% 292 U. S. 143, 54 S. Ct. 634, 74 L. Ed. 1178 
(1934). 

* 13 CCH Life Cases 42, 333 U.S. 541, 68 S. Ct. 
682, 92 L. Ed. 641 (1948). 58 Yale Law Journal 
628 (1949), 


n 


337, 62 L. Ed. 772 


nm 


. 389, 45 S. Ct. 129, 69 L. Ed. 342 


n 


209, 42 S. Ct. 467, 66 L. Ed. 900 


n 


397, 50 S. Ct. 338, 74 L. Ed. 926 


Conflict Theories 


7275 U. S. 87, 48 S. Ct. 100, 72 L. Ed. 177 
(1927). 

#8 301 U. S. 196, 57 S. Ct. 686, 81 L. Ed. 1036 
(1937). 

% 310 U. S. 53, 60 S. Ct. 758, 84 L. Ed. 1074 
(1940). Fidelity and Deposit Company of Mary- 


land v. Tafoya, 270 U. S. 426, 46 S. Ct. 331, 70 
L. Ed. 664 (1926). 


2 318 U. S. 313, 63 S. Ct. 602, 87 L. Ed. 1722 
(1943). 

21 299 U. S. 178, 57 S. Ct. 129, 81 L. Ed. 106 
(1936). Morris v. Jones, 329 U. S. 545, 67 S. Ct. 
451, 91 L. Ed. 488 (1947). 
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Georgia after the court had reached the 
statute by fixing the place of making in 
New York. In Order of United Commercial 
Travelers of America v. Wolfe,” where an 
Ohio beneficiary society had issued a cer- 
tificate in South Dakota to a citizen of that 
state, the short statute of limitations in the 
society’s certificate of incorporation pre- 
vailed over the limitations statute of South 
Dakota where the contract was made. The 
place of making was absorbed in the larger 
interest of the administration of a common 
fund; the Ohio law became controlling. 


Conflicts Rule 


Renvoi, because it rests on a mechanical 
reference to a foreign law and a consequent 
mechanical reference back to the law of the 
forum, is criticized. It is ridiculed; Re Duke 
of Wellington™ is an example. The English 
courts were asked to construe the will of a 
British subject domiciled in England, that 
had been executed for the purpose of con- 
veying lands in Spain. The court referred 
to the Spanish law, since the lands were 
situated in Spain, and found that the Span- 
ish law followed the law of the domicile 
of the testator and thereby referred back 
to English law. University of Chicago v. 
Dater™ is a further example. A married 
woman, resident in Michigan, signed a note 
in Michigan and sent it to Illinois where a 
mortgage was placed on land in Illinois as 
security. In a suit upon the note the Michi- 
gan court referred to the law of Illinois, 
the place of contracting, and the Illinois 
law referred the matter to the place of the 
execution of the note which was Michigan. 


The renvoi process rests upon an attempt 
to set up standards. The standard which 
most often emerges is the conflicts rule of 
another jurisdiction. Erie Railroad Company 
v. Tompkins develops a like situation, and 
since the process is mechanical it often 
nullifies the intent of the parties. In Duskin 
v. Pennsylvania Central Air Lines Corpora- 
tion,” an air pilot’s contract of employment 
contained a clause that the employer's lia- 
bility for death by accident would be con- 
trolled by the law of Pennsylvania. The 
federal court referred to the Pennsylvania 





2 331 U. S. 586, 67 S. Ct. 1355, 91 L. Ed. 1687 
(1947). 

% (1947) Ch. 506, (1948) Ch. 118. \J. H. C. 
Marris, ‘‘Renvoi,’’ 64 Law Quarterly Review 264 
(1948). Note, 61 Harvard Law Review 1055 
(1948). New York Life Insurance Company v. 
Waterman, 2 CCH Life Cases 104, 104 F. (2d) 990 
(CCA-9, 1939). Blair v. New York Life Insur- 
ance Company, 4 CCH Life Cases 573, 104 Pac. 
(24) 1075 (1940). Braun v. New York Life 
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conflicts rule which followed the law of the 
place of the tort, and the law of Alabama 
thus became the law of the case. 


The plastic quality of the conflicts process 
seeks to distinguish the renvoi principle. 
Thus the conflicts rule of the foreign juris- 
diction is often disregarded. In New York 
Life Insurance Company v. Waterman,” the 
court avoided the statutory conflicts rule 
of the forum as an arbitrary standard by 
finding a possibility of performance within 
the forum. Thereby the issue respecting 
the validity of an incontestable clause in 
respect to reinstatement was controlled by 
the law of California where the contract 
had been partly performed, and not referred 
to the law of New York by reason of the 
conflicts rule set out in the California Civil 
Code, only to have the New York conflicts 
rule refer the matter back to California, 


To Mr. Cook and to Mr. Lorenzen the 
conflicts process is a process of adaptation. 


Mr. Cook, rejecting the territorial test, 
moves from standardization to adaptation. 
Although he often overlooks the difference 
between statute and case law, and at times 
drifts back to territorial thought, his basic 
approach is, nevertheless, that of adaptation 
in that it is through the consideration of 
the data of each new situation. He notes 
that all of the acts of the parties hardly 
ever take place in one state and suggests 
that two states may have joint jurisdiction 
—a point that recalls two decisions. The 
first is Justice Stone’s opinion in Seeman v 
Philadelphia Warehouse Company, where thi 
court held that the parties had a choice 
between the usury laws of New York and 
Pennsylvania. The second case is Chief Jus 
tice Taney’s decision in Andrews v. Pond,” 
where a plea of usury was raised in respect 
to a note delivered in New York and pay 
able in Mobile and the court held that while 
the law of the place of performance was 
usually followed, yet if there is evidence of 
an intent to evade the law of the place of mak 
ing, that law would control and the issue 
must be determined by a jury. In the field 
of life insurance the point is illustrated by 
the regulation of the Missouri Insurance 
Department whereby a coupon application 
that rests upon acceptance in another state 


Insurance Company, 6 CCH Life Cases 198, 115 
Pac. (2d) 880 (1941). Erwin N. Griswold, ‘‘Ren- 
vol Revisited,’ 51 Harvard Law Review 1165 
(1938). 

24 277 Mich. 658, 270 N. W. 175 (1936). 

167 F. (2d) 727 (CCA-6, 1948). Note, 16 
University of Chicago Law Review 157 (1948). 

26 Cited at footnote 23. 

713 Peters 65, 10 L. Ed. 61 (1839). 
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must when taken in Missouri carry an 
endorsement that the resulting contract is 
subject to Missouri law.* Mr. Cook does 
not allow always for the part which statutes 
may play in this field of the law. (See his 
discussion of Commonwealth v. Macloon, 101 
Mass. 1.”) A statute may grant a right, as 
Justice Holmes pointed out in Mulhall v. 
Fallon.” In the field of insurance we have 
Brassell v. John Hancock Mutual Life Insur- 
ance Company™ where the New York court 
was asked to assume that New Jersey had 
a nonforfeiture statute similar in effect to 
Section 208 of the New York Insurance 
Law, and the court declined to make such 
an assumption with respect to a statutory 
enactment. Thus a statute or the absence 
of a statute makes a difference. Mr. Cook 
sometimes overlooks the part that intent 
may play. (See his discussion of Milliken v. 
Pratt, 125 Mass. 374.*) Intent may bring in 
by implied reference one aspect of the law 
of another state: in Milliken v. Pratt accept- 
ance of the offer of guarantee in Maine by 
the shipment of the goods there made a 
Maine rule a part of the contract. Mr. Cook 
saw the conflicts process as one of adapta- 
tion; others have sought to standardize his 
work into a theory of local law whereby the 
solution of every problem depends upon 
finding a “conflicts” rule. 


Balancing of Contacts 

Mr. Lorenzen attacks the place-of-con- 
tracting theory; he notes that in practice 
not a single state consistently follows the 


rule. He describes “public policy” as merely 
a negative factor arising from the illusion 
of the necessity of fixed standards. He 


points out that while each state may deter- 
mine its own rule, every state is interested 
in the proper administration of justice, and 
he poses the question, “What are the de- 
mands of justice in the particular situation ?” 
While noting that the security of local trans- 
actions may lead to the use of the place 
of making as a criterion, he finds that in 
the case law the courts seek nevertheless 
to render just decisions, and they consider 
the social interests. In the technical aspects 
of his work Mr. Lorenzen vested in the 
court of the forum, with some few excep- 
tions, not only the power to define the facts 


2 Columbian National Life Insurance Company 
v. Keyes, 9 CCH Life Cases 97, 138 F. (2d) 382 
(CCA-1, 1943), cert. den. 64 S. Ct. 521. 


” The Logical and Legal Bases of the Con- 
flict of Laws,’’ 33 Yale Law Journal 457 (1924). 


"176 Mass. 374, 57 N. E. 386 (1900). 
1134 Mise. 274, 235 N. Y. S. 195 (1929). 
® Article cited, footnote 29. 
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as either contract or tort, but also the quali- 
fication of the connecting factor such as the 
place of making, and the characterization 
of substantive and procedural law. There is 
thus created in the court of the forum a 
process that is plastic rather than stand- 
ardized.* 

The thought of Mr. Cook and Mr. Loren- 
zen leads us to the decision in /nternational 
Shoe Company v. State of Washington.™ 
The state had enacted a statute requiring 
that payments be made into an unemploy- 
ment compensation fund. It imposed such 
a tax and sued the petitioner for collection. 
The petitioner relied upon the due-process 
clause, alleging that it was not within the 
state either for the purpose of taxation or 
suit. The court rejected all mechanical ap- 
plications of either “presence” or territorial 
power. The place of the decision in the 
conflicts field becomes apparent when the 
decision is reduced to its lowest terms, 
namely, that the petitioner was drawing 
funds out of Washington from which a state 
statute required a deduction for the purpose 
of bearing some part of the social cost. 
There was a clear relation between the 
activities of the petitioner in the state and 
the social cost, and the petitioner was obliged 
to contribute to the cost. The requirements 
of the fair and orderly administration of the 
law prevailed over mechanical standards. 
The decision is an application of Mr. Cook’s 
idea of joint legislative jurisdiction in a 
case where a corporation is involved and 
follows Mr. Lorenzen’s test: “What are the 
demands of justice in the particular sit- 
uation ?” 


The balancing of the various contacts in 
a transaction for the purpose of finding a 
dominant factor and thereby determining 
the controlling law assumes that there is 
one controlling law; and the process of 
balancing the factors creates an illusion of 
a mechanical standard that may be reached 
by weighing. We have found already that 
the idea of a single controlling law is often 
illusory. While contact is a value in deter- 
mining relationship, even a dominant contact 
is not necessarily the decisive factor. Justice 
Jackson in Connecticut Mutual Life Insurance 
Company v. Moore wrote that the term “con- 
tact” “seems taken over from some ver- 





33 Hartman v. Time, Inc., 166 F. (2d) 127 
(CCA-3, 1948), cert. den. 68 S. Ct. 1495. Note, 
48 Columbia Law Review 932 (1948). Anderson 
v. State Farm Mutual Automobile Insurance 
Company, 26 CCH Automobile Cases 28, 222 
Minn. 428, 24 N. W. (2d) 836 (1946). 

* 326 U. S. 310, 66 S. Ct. 154 (1945). Compare 
Seeman v. Philadelphia Warehouse Company, 
footnote 5. 
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nacular other than that of the law.” I see the 
difficulty in a different way. The word 
“contact,” whatever its origin may be, re- 
quires qualification. In the life insurance 
field there are two cases which refer to the 
process. They are Jones v. Metropolitan Life 
Insurance Company,” where the issue was 
whether the law of New York or New 
Jersey was controlling in respect to a mis- 
representation; and United Services Life In- 
surance Company v. Farr,” where the issue 
was whether the law of the District of 
Columbia or of Alabama was controlling on 
a change of beneficiary when a soldier’s 
letter was not delivered to the insurer. In 
neither case does the court finally rely upon 
a balancing of the factors as a method of 
determination. In the field of insurance the 
method appears awkward and never per- 
forms the promise which it holds out. When 
we consider this method of determination 
there comes to mind the use which the 
English courts have made of intention, and 
in Compania Transatlantica Centro-Americana 
v. Alliance Assurance Company, Ltd.," where 
the court refers to a balancing of the factors, 
the court imperceptibly moves over into the 
field of intention. Intention allows a freer 
play to the judicial process. The United States 
Supreme Court emphasized intent as early 
as Liverpool and Great Western Steam Com- 
pany v. Phenix Insurance Company," and 
while the English courts reached a different 
result using the same test of intent in Jn re 
Missouri Steamship Company,” both of the 
cases involving clauses excluding negligence 
in marine risks, nevertheless the respective 
courts were able in each case to make con- 
vincing distinctions on the basis of the language 
that the parties had used in the shipping 
documents. The process of balancing the 
factors—a development of using contact as 
a means of decision—offers a formula that 
never leads to a result. In the effort to 
secure a result the court is likely to shift to 
the test of intent. 


Professor Beale’s Theory 


Professor Beale took a stand.” He singled 
out the place of making as the test entitled 
to preference. He selected the place of mak- 
ing as the controlling law because it pro- 
moted the ease and certainty of counsel in 
stating the controlling law to the interested 
parties. The need of adaptation prevented 


35158 Misc. 466, 286 N. Y. S. 4 (1936). 

%° 10 CCH Life Cases 870, 60 F. Supp. 829 (DC 
N. Y., 1945). 

750 F. Supp. 986 (DC N. Y., 1943). 

%129 U. S. 397, 9 S. Ct. 469, 32 L. Ed. 788 
(1889). 
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Professor Beale’s theory from ever taking 
root; and in later work Professor Beale 
found a change in the general conflicts field 
which he described as a trend toward “so- 
ciological jurisprudence.” 


In choosing the place of making because 
of its relation to individual conveniences 
Professor Beale went on the footing that 
the true function of the law is to make pos- 
sible correct prediction of future events— 
a power to prophesy. The parties could 
always know the law if they consulted 
counsel at the place of the making of the 
contract. All the other methods of approach 
dulled the power to prophesy—it was al- 
ready clear from the cases that the intention 
test would vary with the court; the place 
of performance if it were accepted as the 
test would require a prediction by counsel 
remote from the parties. 


The developments in insurance law show 
that in seeking certainty as a goal Professor 
Beale had in mind an ideal that the courts 
were prepared to accept as an essential. 
The law of the place of making has indeed 
given a degree of certainty in some aspect 
of the insurance law and a power to proph- 
esy. When we examine this development in 
the insurance law, however, we find that the 
decisive factor was not a preference for the 
place-of-making concept but a social deter- 
mination. The result flows not from an 
interest in a power to phophesy but from a 
power of sovereignty. It rests on group 
interest and never upon personal conven- 
ience. Constitutional rules have made some 
differences. In Jones v. Prudential Insurance 
Company," a South Carolina statute making 
all contracts with foreign corporations South 
Carolina contracts was interpreted to refer 
to citizens of South Carolina at the time of 
making, and the court held that the statute 
was not controlling on an insurance contract 
made in Massachusetts by a resident of that 
state who later moved to South Carolina. 


Prophecy could not eliminate from the 
law the essential function of reconciling con- 
flicting interests. Modern communication 
made the place of making itself often un- 
certain; the place of making became a matter 
for determination. Problems arise after the 
making which are not apparent before the 
making, and a conflict of sovereignties may 
be involved as well as a conflict of personal 
interests. Thus the necessity for adaptation 


8° 42 Ch. D. 321 (1889). 

Joseph H. Beale, ‘‘Social Justice and Busi- 
ness Costs,’’ 49 Harvard Law Review 593 (1936). 

4112 CCH Life Cases 532, 210 S. C. 264, 42S. E. 
(2d) 331 (1947). 
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in the conflicts process excludes any stand- 
ardized approach. 

In his later work Professor Beale described 
the more plastic process which became ap- 
parent in the general field as “sociological 
jurisprudence.” The older cases that we 
have reviewed had already indicated even 
in the field of contract that there was a 
power of adaptation in the law whereby it 
could adapt itself to varying conditions. It 
is this inherent process which is important 
and not the results; therefore, the word 
“sociological” may have referred to a result 
rather than a means. Professor Beale’s 
theory of the place of making centered atten- 
tion on the usefulness of certainty, but the 
process itself, following its basic objectives 
of adaptation and reconciliation, rejects any 
standard. 


Multiplicity of Theories - 


Standardization, we find upon summary, 
has never been able to. make a lasting im- 
pression in the conflict-of-laws process. 
Mansfield, Shaw, Holmes and Stone, the 
masters of the common law, emphasized 
the multiplicity of the possible theories of 
decision which were present in the conflicts 
field. In the field of insurance law the 
United States Supreme Court at an early 
date relied upon the place-of-making con- 
cept for the solution of the problems under 
the due-process and _ full-faith-and-credit 
clauses of the Constitution; but that Court 
in the lapse of time came to reject “con- 
ceptualistic” theories both of the place of 
making and of the place of performance. 
Mr. Cook followed Justice Holmes in re- 
jecting the idea that legislative power is 
territorial and proposed to examine the data 
of each new situation. Mr. Lorenzen, after 
giving a more plastic quality to the process 
by requiring definition through characteriza- 
tion and qualification, came to the test of 
the proper administration of justice. Chief 
Justice Stone, in Jnternational Shoe Company 
v. State of Washington, made an application 
of this theory to commercial facts. Professor 
Beale, who accepted early the place of mak- 
ing since it was most consistent with the 
convenience of the parties, recognized at the 
end what he described as a “sociological 
jurisprudence.” There is only one point at 
which the mechanical standard has been 
present, and the resulting standardization 
has come not through the conflicts process 
but from an entirely different source. The 
rule in Erie Railroad Company v. Tompkins 
compels the federal courts to follow the 
State law; a continuous search for state law 
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is thereby set in motion. The federal courts 
have thus come, in the solution of problems 
in the conflicts field, to search for a state 
conflicts rule; and they have thereby brought 
into the conflicts field some of the elements 
of renvoi. The conflicts process in and by 
itself had been able to reject the renvoi 
theory. The process that controls the con- 
flict of laws is a plastic process which finds 
a capacity for adaptation necessary to the 
function it serves in the law. 


Commerce 


At the beginning of the opinion in Carnegie 
v. Morrison, Chief Justice Shaw noted the im- 
portance of the case in the world of commerce; 
the case “involves questions of much difficulty 
and of great importance to the mercantile 
community.” 


The cases that we meet in the conflicts field 
are concerned mostly with commercial trans- 
actions. Commerce among the states gives rise 
to the problems in the conflicts field. Bene- 
ficial commerce requires a certain capacity 
of adaptation—if adaptation is not the very 
means by which commerce operates. Com- 
merce is never mechanical; it never becomes 
standardized; it expands; it develops. Com- 
merce is a continuous act of adaptation. The 
subject matter over which the conflict proc- 
ess works is malleable and plastic. 


Commercial expansion compelled readjust- 
ment in both the Roman and English legal 
systems. Commercial expansion in the Medi- 
terranean world led Roman praetors to ac- 
cept the jus gentium that signified the rules 
accepted as binding by all peoples. Sir 
Henry Maine tells us that the jus gentium was 
originally in part a market law and grew 
out of commercial exigencies, and that the 
Roman praetors assumed jurisdiction in dis- 
putes to which the parties were either for- 
eigners or a native and a foreigner, half by 
way of exercise of a police power and half 
in the furtherance of commerce, Sir Frederick 
Pollock states that because the growing 
power of Rome had brought merchants and 
traders from all parts of the Mediterranean, 
the needs of business demanded some prac- 
tical solution, and, therefore, the jus gentium 
was accepted. In English commercial develop- 
ment the custom of merchants, which Sir 
Frederick Pollock has defined as the actual 
usage of the European commercial world, 
was first treated as matter of fact that might 
be submitted to a jury for determination 
and later, in the eighteenth century, was 
treated as established law of which the Eng- 
lish judges had knowledge and which could 
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no longer be treated as an issue of fact. A 
high degree of adaptation was required to 
accomplish these purposes; Blackstone and 
Mansfield were contemporaries.” 


The law wins its place as a social force 
by an inherent power to create order in com- 
mercial affairs; and the power which it ex- 
ercises there is neither a static force nor the 
duress of arbitrary command. When Sir 
Frederick Pollock speaks of the genius of 
the law, he refers to a capacity for creating 
order which in the artistic world is called 
composition, a process by Which several dif- 
ferent elements are drawn together so as to 
make a whole and to the mutual advantage 
of all the elements, while preserving the 
individual freedom of each of the parts. The 
conflicts-of-law process is one of the means 
by which the genius of the law works. So 
great a power as this in the performance 
of so important a function is necessarily 
imaginative: in character. 


Insurance Law 


Having searched the conflicts field in its 
broader scope and having found that the 
standardized and the mechanical have made 
no impression there, we come now to the 
narrower field of insurance law, where the 
material is less voluminous and we may 
trace the development of conflict theories in 
decided cases. In the insurance field we 
shall refer first to the theoretical thought 
which has developed, and then we shall mark 
the smaller insurance field off from the larger 
field by noting conditions which are peculiar 
to the insurance field. We shall then deter- 
mine if the plastic quality of adaptation is 
present in the insurance field by a reference 
to the cases that have risen in the various 
fields of insurance practice. We shall close 
by an analysis of eleven cases concerned 
with insurance settlements. 

The theoretical approach to the conflicts 
problems in the insurance field has all of 
that discontent which disturbs those who 
are forever seeking standards. Professor 
Griswold makes the following statement in 
his work on spendthrift trusts: 


“In a review of the first edition of this 
book, the foregoing language was quoted 
with the following comment: ‘Does Mr. 
Griswold join me in throwing up his hands?’ 
. . . It may be observed that American 
conflict of laws in the contracts field is in 


such utter confusion, both in doctrine and 
in decision, that it affords virtually no guide 
to student, practitioner, or judge. Mr. Beale 
set up a system which had considerable 
merit in terms of workability. He tried to 
show that it was logically necessary as well, 
and on this ground met serious attack. 
Those who conducted that attack with such 
vigor may well consider the result of their 
handiwork.” 

The suggestion which Professor Griswold 
offers is federal legislation similar to that 
which fixes the liability of carriers and tele- 
graph companies and which controls radio com- 
munication, 


Guy B. Horton writing in the Cornell Law 
Quarterly on: “What law governs the dispo- 
sition of insurance proceeds?” refers to “The 
Maze and Suggested Ways Out.” “ 


The solution which Mr. Horton suggests is 
a greater emphasis upon the domicile of the 
beneficiary. 


A note in a recent volume of the Harvard 
Law Review discussing the validity of spend- 
thrift restrictions in life insurance settlements 
finds that the inevitable problem in the con- 
flict of laws arises in an acute form when 
the optional settlement is with a company 
incorporated in one state, the insured domi- 
ciled in another, the beneficiary living in a 
third, and, finally, suit brought in a fourth 
state, all with different substantive laws; 
and after reviewing the cases the note reaches 
the conclusion that the court of the forum 
should follow the law of the domicile of the 
insured or the beneficiary, thereby following 
“significant claims” rather than “factual con- 
nections.” The note defines “significant 
claims” as “securing protection for those 
who may become public charges or create 
social maladjustment in the homes of rela- 
Weic 


Each of these discussions has a common 
factor; each seeks standards. The suggested 
standards will not serve; they will not stand 
up under analysis. They are already incon- 
sistent with experience. 


We cannot go back to Professor Beale’s 
theory of the place of making now. A solu- 
tion through federal legislation is not only 
too large a task, it is too removed. The experi- 
ence with the Hartner Act and the Carmack 
Act Amendment and the Communications 
Act is too narrow to serve as a precedent for 
the complex statutory structures on which 





“Sir Henry Maine, Ancient Law (John Mur- 
ray, London, 1906). 
* Edwin N. Griswold, Spendthrift Trusts (2d 


Ed.) (New York, 1947), Section 113, ‘‘The Con- 


flict of Laws."’ 
30 


25 Cornell Law Quarterly 169 (1940). 

* ‘Validity of Spendthrift Restrictions in Life 
Insurance Settlements: Choice of Law," 61 
Harvard Law Review 687 (1948). 
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insurance now rests. The proposal is revolu- 
tionary in the sense that it invites too vast 
a change. 


The use of the law of the domicile of the 
beneficiary will not save the beneficiary from 
becoming a public charge. The recent case 
of Tate v. Hain“ is sufficient to show that. 
There the Virginia court was required to 
go to the law of New York, a state where 
neither the insured nor the beneficiary resided, 
in order to preserve and carry out the set- 
tlement. 


The contact resulting from the residence 
of the beneficiary or assignee has never 
reached that dominance in the insurance 
conflict field which the courts had 
given to the place of making. In Washington 
National Insurance Company v. Shaw," where 
an Illinois insurer doing business in Texas 
resisted payment upon®a policy which it had 
issued in California because of a misrepre- 
sentation in the application respecting the 
insured’s health, the court rejected the sug- 
gestion that the issue should be controlled 
by the law of Texas where the beneficiary 
and assignee resided. Intention was domi- 
nant in the court’s mind: “the contract was not 
in fact made or entered into with reference to 
the laws of Texas”; “the insured was given the 
right to have the beneficiary changed at any 
time upon request, irrespective of the place of 
residence of such beneficiary.” 


once 


We have found already many references 
to social ends. Mr. Cook and Mr. Lorenzen 
emphasized the point. Professor Beale re- 
ferred in his later work to “sociological juris- 
prudence.” The Harvard Law Review note 
re-emphasized social ends in defining significant 
claims: “those whom the insured considered it 
wise to restrain should not through their 
ignorance or profligacy be permitted to be 
public charges.” 


If we place to one side the definition of 
social ends which are desirable we find it 
necessary to fix the processes of the law 
with which we are here concerned; if we look 
at the case of Black v. New York Life Insur 
ance Company,’ decided nearly half a century 
ago, where the court held that the insured’s 
widow might assign her rights in the settle- 
ment arrangement and the assignee could 
collect the forty semiannual installments of 
$250, and where the word “trust” first en- 










































tered the discussion, and if we look at the 
later development of Section 15 of the New 
York Personal Property Law, which created 
a power in the insured to prevent such an as- 
signment, something more appears necessary 
than social ends in order to give settlement 
agreements validity. Social ends then appear 
as results rather than means. The law must 
retain a certain plastic quality and power of 
adaptation whereby it can serve ends which 
may be desirable. The life quality rests in 
this capacity. If we standardize we deprive 
the law of the inherent capacity by which 
it may attain desirable results. 


In the field of conflict of laws the insur- 
ance problems are a part of a larger group; 
they are of a class with its own peculiarities. 
There we are dealing with species rather 
than genus. 


Local Character of Insurance 


Insurance is a process that crosses and 
recrosses state lines continually. Interstate 
action is not peculiar to insurance; many 
forms of business and industrial activity are 
of interstate nature. The peculiarity of the 
insurance process rests in interstate action 
and something more. While insurance is 
interstate in action it is local in character; 
the combined interstate and local nature is 
the distinguishing mark. 


We must further examine therefore the 
local character of insurance. Insurance rests 
on statutory law that originates in the states. 
The states give effect to local statutory sys- 
tems by a process that, while falling short 
of local incorporation, gives much the same 
result. The local law gives the interstate 
activity an ever varying local character. 
For example, the effect of suicide may de- 
pend on a state statute: in Missouri there 
is a direct statutory provision;” in New York 
the statute fixing the standard provisions plays 
a part.” 


The presence of statutes affects the conflicts 
rule. Statutes directed to internal law may be 
decisive: A Missouri statute that controls 
the issuance of extended insurance may 
become a part of the contract." A policy pay- 
able to a citizen of Texas, issued by a com- 
pany doing business in Texas, is a Texas 





“181 Va. 402, 25 S. E. (2d) 321 (1943). 

"9 CCH Life Cases 712, 180 S. W. (2d) 1003 
(1944). 

*126 N. Y. S. 334 (1910). The legislature 
amended Section 15 so as to let in insurance ar- 
rangements at the next session. Chap. 327, 
Laws 1911. 


Conflict Theories 








*’ Missouri Revised Statutes Annotated, 1939, 
Section 5851. 
% Franklin v. John Hancock Mutual Life In- 
surance Company, 13 CCH Life Cases 348, 298 
N. Y. 81, 80 N. E. (2d) 746 (1948). 
51 Smith v. Equitable Life Assurance Society, 
232 Mo. App. 935, 107 S. W. (2d) 191 (1937). 
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contract regardless of a provision in the con- 
tract to the ccntrary.” The statutory sys- 
tems are supplemented by presumptions. 
The law in Pennsylvania presumes that a 
policy was delivered at the insured’s resi- 
dence.” In the absence of proof respecting 
the law of a foreign jurisdiction, a presump- 
tion may arise that it is no more favorable 
than the local law.* Where a statute is lack- 
ing, the courts may create a statute by a 
process of analogy. The New Jersey courts 
were able in that way to sustain a spend- 
thrift trust provision in an option settlement ; 
the court there referred to an existing stat- 
ute limiting the rights of creditors in respect 
to the income from trusts.” A statute validat- 
ing the spendthrift trust restrictions that an 
insured places in an option settlement may be 
extended by construction so as to include an 
option settlement that a beneficiary elects 
after the insured’s death.” There is a prev- 
alence of statutes in the insurance field; 
there is a tendency to fall back on statutes. 
Statutes in the insurance field have a plastic 
influence on the law. There is not present there 
a tendency found in other fields of the law, 
where progress by statute is restrained by 
a continuous reference to the preceding case 
law and which Roscoe Pound illustrates by 
noting the difference between the civilian 
lawyer and the common lawyer in the inter- 
pretation of a code, namely, that a civilian 
lawyer starts with the statute and the com- 
mon lawyer starts with the interpretations 
that the courts gave to the statute prior to 
the change. 


Public Policy 


Mr. Lorenzen referred to the concept of 
public policy as a negative product of the 
urge to fix standards. Public policy is not 
only present in the insurance conflicts field 
but it is often potent there. In Lieberthal 
v. Glens Falls Indemnity Company, ™ the Su- 
preme Court of Michigan in determining an 
action for personal injuries sustained in an 


automobile accident in Wisconsin held that 
the action must be dismissed in view of a 
Michigan statute forbidding the Michigan 
courts to entertain actions that made the in- 
surer a party defendant. A dissenting opinion 
rested on the point that the Wisconsin law, 
Wisconsin being the state where the policy 
was delivered and where the accident hap- 
pened, could create a substantive right in 
the plaintiff; it distinguished the public policy 
standard by pointing out that the Michigan 
law treated the act of joining the insurer as 
malum prohibitum rather than malum in se. 


The expression “public policy” has emo- 
tive power. The words are emotional. The 
federal courts have used the expression in 
such a manner as to combine the emotional 
nature of the words and the negative nature 
of the concept. Ruhlin v. New York Life In- 
surance Company™ ptt the rule of Erie Rail- 
road Company v. Tompkins in force in the in- 
surance field. Griffen v. McCoach ™ brought 
to insurance transactions the rule laid down 
in Klaxon Company v. Stentor Company,” 
namely, that the federal courts are obliged 
to ascertain the state conflicts rule; and in 
making this application of the law the court 
referred to the public policy of Texas and 
stated that in conflicts issues the federal 
courts could not enforce a cause of action 
that was contrary to the public policy of 
the state. Public policy was there used as 
a generalized reference to a peculiar rule of 
the Texas law that requires that an assignee 
have an insurable interest. The policy was 
delivered in New York; the beneficial in- 
terest arose from a form executed in Texas 
that the insured sent to the assignees in 
New York and that the assignees sent to 
the insurer in New Jersey. The court made 
no application of either the conflicts or in- 
surance rules to the facts but brought in the 
Texas law by finding that the federal courts 
must respect the public policy of Texas: “a 
state is not required to enforce a law 
obnoxious to its public policy.” This refer- 
ence to public policy has exerted an influence 





®2 Vernon's Civil Statutes, Article 5064 (1950). 
See Onstad v. State Mutual Life Assurance 
Company, 13 CCH Life Cases 98, 226 Minn. 60, 
32 N. W. (2d) 185 (1948) for the application of a 
similar rule in Minnesota. 

583 Pierowskie v. New York Life Insurance 
Company, 10 CCH Life Cases 362, 147 F. (2d) 
928 (CCA-3, 1945). Faron v. Penn Mutual Life 
Insurance Company, 13 CCH Life Cases 104, 176 
F. (2d) 290 (CA-3, 1949). 

% Pink v. A. A, A. Highway Express, 9 CCH 
Automobile Cases 1046, 191 Ga. 520, 13 S. E. 
(2d) 337, aff'd 314 U. S. 201 (1941). 

% Chelsea-Wheeler Coal Company v. Marvin, 
134 N. J. Eq. 432, 35 Atl. (2d) 874 (1944). 
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% Provident Trust Company v. Rothman, 321 
Pa. 177, 183 Atl. 793 (1936). 

8125 CCH Automobile Cases 1033, 316 Mich. 
37, 24 N. W. (2d) 547 (1946). See Anderson v. 
State Farm Mutual Automobile Insurance Com- 
pany, footnote 33. But see Ritterbush v. Sex- 
mith, 33 CCH Automobile Cases 954, 41 N. W. 
(2d) 611 (Sup. Ct. Wis., 1950) where a ‘‘no- 
action’’ clause was found void in Massachusetts, 
the place where the parties contracted. 

58 Cited in footnote 1. 

8° 5 CCH Life Cases 965, 313 U. S. 498, 61 S. Ct. 
1023, 85 L. Ed. 1481 (1941). 

© 313 U. S. 487, 61 S. Ct. 1020, 85 L. Ed. 1477 
(1941). 
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in the conflicts field. In Tuthill v. Fidelity & 
Deposit Company of Maryland. and in 
United Commercial Travelers v. Meinsen,” 
the insurer pleaded a short statute of limita- 
tions in the insurance contract. The defense 
thereby put in issue Section 3351 of the 
Missouri statutes that bars contractual 
limitation of the time in which suits may 
be brought. In the Tuthill case the St. Louis 
Court of Appeals decided for the insurer on 
the ground that the contract had been made 
in Illinois where the provision was valid. 
In the Meinsen case the United States Dis- 
trict Court, sitting in Missouri, found that 
the benefit certificate was an Ohio contract 
and held nevertheless that the court could not 
enforce the contract limitation in view of 
the public policy of Missouri as expressed in 
the statute. The court noted that the plain- 
tiff was a resident of Ohio suing in the 
Missouri courts. In the Tuthill case the 
plaintiff was a resident of Illinois operating 
a filling station in Missouri. Later in Asel 
v. Order of United Commercial Travelers;* 
the Supreme Court of Missouri found that a 
benefit certificate was an Ohio contract and 
that the limitation was valid under the law 
of Ohio; but the court refused to enforce 
the limitation on the ground that it was in 
conflict with the public policy of Missouri. 
The plaintiff was a resident of Missouri; in 
defining public policy the court wrote: “The 
protection of our citizens is one of the objec- 
tives.” Thus the definition of public policy, 
which Mr. Lorenzen described as a negative 
standard, is capable of infinite variation, and 
thereby not only does public lose the quality 
of a standard but the concept becomes a 
mere revival of the comity theory in a nega- 
tive form. It is a rule of law however; and 
it must be taken into account. 


Insurance Forms 


The insurance forms create a peculiarity. 
The influence of the forms, although they 
were drawn without reference to the con- 
flict rules, has been important. The doctrines 
of warranty and representation are essential 
safeguards in the insuring process; they 
create conditions in the contract based upon 
time. The physical condition of the applicant 
at the time of delivery is a material fact. 


7119 S. W. (2d) 468 (1938). 

131 F. (2d) 176 (CCA-8, 1942). 

®193 S. W. (2d) 74, aff'd 197 S. W. (2d) 639 
(1946). 

“8 CCH Life Cases 732, 50 F. Supp. 55 (DC 
La., 1943). 

®6 CCH Life Cases 64, 40 F. Supp. 157 (DC 
Mo., 1941). 


Conflict Theories 


Gradually there developed in the applica- 
tions provisions that the policy did not be- 
come binding unless it had been delivered 
to the insured while in good health and un- 
less the insured had paid the first premium. 
The courts often gave these final steps in 
the insuring process the character of “last 
acts” in the concept of the law that looked 
to the place of the making of the contract. 
The Supreme Court of the United States in 
earlier cases followed this analysis and I 
have cited some of these cases in discussing 
the full-faith-and-credit and due-process 
clauses. The development of the rule in the 
states is illustrated by Metropolitan Life In- 
surance Company v. Haack, “ Laventhal v. 
New York Life Insurance Company® and 
Levy v. Mutual Life Insurance Company.” 


The coupon application was a variation 
of the forms and led to a different result; 
it contemplated an act by the insurer in 
accepting the application. This form shifted 
the place of making to the state where the 
insurer had its home office, since generally 
the underwriting act was completed there. 
The law of the state where the insurer was 
incorporated then became controlling. Fields 
v. Equitable Life Assurance Society" is an 
example among the cases. The insurance 
departments of some states have sought by 
regulation to create a two-state contact 
when the coupon application is used. The 
law of the place of the residence of the 
insured is thereby made controlling. In 
Columbian National Life Insurance Company 
v. Keyes the court followed the Missouri 
suicide statute in determining the liability 
of the insurer for a death by suicide where 
the policy had been issued upon an appli- 
cation the insured signed in Missouri and 
the insured accepted in Massachusetts, the 
application containing a notation that the 
policy, if issued, would be a Missouri con- 
tract and construed under the laws of that state. 


Since intent is an important factor in 
contract relations it is quite natural that the 
courts not only treat those steps as final 
acts which the application characterizes as 
the essential steps in the insuring process, 
but also look there for the declaration of 
the intent in respect to the controlling law. 
The forms did not thereby become stand- 
ards of action. Flexibility was present. 





56 N. Y. S. (2d) 32 (1945). The last-act rule 
has determined the applicable law in insurance 
trust. Jackson v. Tallmadge, 246 N. Y. 133, 158 
N. E. 48 (1927). 

118 S. W. (2d) 521 (1938). 

* Cited in footnote 28. 
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Thus the coupon application created a dif- 
ferent result since it indicated a different 
intention. When the states through their 
regulatory bodies took a fuller control of 
insurance they sought to create a two-state 
contact by an endorsement on the application. 


The earlier forms had given insurance a 
local character that its interstate character 
has never been able to remove. Mr. Justice 
Black, while applying the commerce clause 
to the insurance field, in U. S. v. South- 
Eastern Underwriters noted that insurance is 
“intimately related to local welfare.”” 


Fraternal Benefit Societies 


The rule requiring the states to give full 
faith and credit to the statutes and decisions 
of the state authorizing a fraternal benefit 
society appears at first glance to create a 
special rule in respect to fraternal benefit 
societies, quite apart from the usual conflict 
rules in the insurance field; but upon 
analysis the conflict rules respecting bene- 
ficial societies become an application of the 
tradition that insurance is local in character. 
The rationale of the conflict rules respecting 
beneficial societies is that the state that 
authorizes and controls a corporation issuing 
insurance of this type must be left free to 
manage the internal affairs of the society. 
Justice Holmes stated the rule in Modern 
Woodmen of America v. Mixer,” and it has 
been consistently followed but not always 
understood. The “indivisible unity,” the 
“complex and abiding relation” and “the 
common fund” are factual relations that 
warrant the application of a single law. 
The application of the law is in the reference 
to the state of incorporation. Asel v. Order 
of United:Commercial Travelers, that I have 
mentioned above in discussing public policy, 
must be considered overruled insofar as it 
held that the public policy of Missouri 
barred the order from using a six-month 
limitation period in the certificate of in- 
surance. In Order of United Commercial 
Travelers v. Wolfe," the order had issued in 
Ohio and delivered in South Dakota to a 
resident of South Dakota a certificate of 





®™5 CCH Fire and Casualty Cases 194, $22 
U. S. 533, 548,'64 S. Ct. 1162, 88 L. Ed. 1440 
(1944). 

7 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783 
(1925). Smith v. Commercial Travelers Mutual 
Accident Association, 158 F. (2d) 65 (CCA-7, 
1946). Canada Southern Railroad Company v. 
Gebhard, 109 U. S. 527, 3 S. Ct. 363, 27 L. Ed. 
1020 (1883). Supreme Council of the Royal 
Arcanum v. Green, 237 U. S. 531, 35 S. Ct. 724, 
59 L. Ed. 1089 (1915). Hartford Life Insurance 
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insurance covering death by external, violent 
and accidental means, The insured died 
after the administration of a local anaesthetic, 
and the beneficiary, a resident of South 
Dakota, assigned her interest to a resident 
of Ohio who sued the order in the South 
Dakota courts. The order, relying upon 
the six-month limitation provision in the 
certificate, proved that the provision was a 
part of the constitution that the sociey had 
adopted under an Ohio statute, and showed 
that the Ohio courts had held the restriction 
valid. A South Dakota statute made all 
limitations of suit by way of contract void; 
the South Dakota courts applied that statute 
and gave judgment for the claimant. The 
Supreme Court of the United States re- 
versed, The majority opinion rested upon 
the point that the members of the order 
had vested the control of the order’s affairs 
in a representative government created by 
the laws of Ohio. The dissenting opinion 
rested upon the point that South Dakota 
was exercising a sovereign power over a 
matter of local law. Each of the opinions 
approached the problem in terms of local 
law. The majority conceded that South 
Dakota might have compelled the order to 
conform to the South Dakota statute under 
pain of exclusion from the state; the 
minority feared that the full-faith-and-credit 
clause as applied by the majority might 
give complete power over the activities of 
an insurer to a single state. The majority 
believed that the limitation provision in the 
certificate was an essential part of the 
benefit provision since the plaintiff’s claim 
rested upon Item 4 and the defence upon 
Item 11 of the same Article IV of the con- 
stitution of the order. The point concerned 
the internal affairs of the society. The case 
was thus decided upon the tradition of local 
law which has played such a large part in 
the insurance field. 


Justice Holmes pointed out that the act 
of applying the law is an act beyond the 
characterization of the activities as per- 
taining to a common fund. The _ point 
respecting the common fund is factual. For ex- 
ample, in U. S. v. South-Eastern Underwriters 
Mr. Justice Black was able to apply the 


Company v. Ibs, 237 U. S. 662, 35 S. Ct. 692. 
59 L. Ed. 1165 (1915). Hartford Life Insurance 
Company v. Barber, 245 U. S. 146, 38 S. Ct. 54. 
62 L. Ed. 208 (1917). Broderick v. Rosner, 294 
U. S. 629, 55 S. Ct. 589, 79 L. Ed. 1100 (1935) 
Sovereign Camp, W, O. W. v. Bolin, 305 U. S 
66, 59 S. Ct. 35, 83 L. Ed. 45 (1938). 

"12 CCH Life Cases 575, 331 U. S. 586, 67S 
Ct. 1355, 91 L. Ed. 1687 (1947). 57 Yale Law 
Journal 139 (1947). 15 University of Chicago 
Law Review 409 (1948). 
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federal commerce power on the ground that 
individual policyholders living in different 
states “have their separate interests blended 
in one assembled fund of assets upon which 
all are equally dependent for payment of 
their policies.” In New York Life In- 
surance Company v. Cravens," the power of 
the State of Missouri to regulate the compu- 
tation of extended insurance prevailed over 
the insurer’s contention that the exercise of 
such a power by a state conflicted with the 
insurer’s power as administrator of a fund 
collected from policyholders that lived in 
different states. The common fund theory, 
when established, goes no further than to 
suggest the necessity of a single controlling 
law. It does not indicate the controlling 
law. In Order of United Commercial Travel- 
ers v. Wolfe, the court made a choice be- 
tween two conflicting theories of local law 
by giving the preference to that which re- 
lated to the orderly administration and the 
solvency of the society. The law of the state 
that incorporated the society became the 
law of the case. 


Summary 


After summarizing the peculiarities which 
distinguish insurance from the general con- 
flicts field we may ask if these peculiarities 
tend toward standardization or create a 
capacity for adaptation. We have found 
that the insurance process crosses and re- 
crosses state lines; that the process is sub- 
ject to statutes that extend into codes; that 
the statutory systems are not static since the 
courts give amendments the force of new 
law; that the federal courts in pursuing the 
theory of Erie Railroad Company v. Tompkins 
search for state public policy; that the in- 
surance forms adopted in respect to the 
internal law concerning warranties and 
representations have given insurance a local 
character; that the tradition of local control 
created the conflicts rule in respect to 
beneficiary societies. Have these peculi- 
arities led to standardization or left the 
vital capacity for adaptation free? The 
answer is that the capacity for adaptation 
in the insurance field is equal if not greater 
than that in the general field. The local 
character given to insurance has never 
been able to dominate the conflicts pattern; 
it has never been able to give primacy to 
the place-of-making concept. Twenty years 
ago the New York Court of Appeals stated 
the diverse factors that give the courts a 


*2 322 U. S. 533, 541. 
%178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 1116 
(1900). 


Conflict Theories 


broad freedom in the insurance conflicts 
field. Sliosberg v. New York Life Insurance 
Company™ raised an issue of constitutional 
law which required an analysis of the pos- 
sible sanctions that the State of New York 
gives in respect to a contract of insurance. 
The insurer had issued and delivered a 
policy of insurance in Russia payable in 
rubles. The Revolution had declared all 
private insurance illegal. The insured, a 
Russian citizen, resident in Paris, sued in 
New York for the cash surrender value of 
the policy. The insurer applied for a stay 
under a statute enacted in 1926 authorizing 
a court to stay any action based on an 
insurance policy issued prior to the Russian 
Revolution by an insurer organized under 
the laws of a state of the United States and 
payable in rubles. The stay, if issued, con- 
tinued until thirty days after the future 
recognition of a government in Russia by 
the government of the United States. The 
insured urged that the statute impaired the 
obligation of the contract. The court, ap- 
proaching the problem on the concept that 
a contract arises by force of law and not 
by the will of the parties—Chief Justice 
Shaw had made the point in Carnegie v. Mor- 
rison—noted that the insurer’s authority to 
make the contract flowed entirely from 
New York law since New York had in- 
corporated the insurer; that there was 
some evidence of an act of acceptance in 
New York; finally, that the suit was laid 
against the insurer as debtor in New York 
where the insurer was domiciled. The 
court held that the statute would be invalid 
if it were applied as the insurer desired. 


The power of the state of incorporation 
that we found emphasized in the Wolfe 
case appears in the Sltosberg case. The 
presence of the point in the Sliosberg case 
illustrates the scope of the adaption in the 
insurance conflicts field. 


The place that adaptation has in the in- 
surance conflicts field becomes transparent 
in reviewing a group of cases having a com- 
mon subject matter. The common nucleus 
brings out by contrast the variations in the 
use of the conflicts concepts. 


Creditors 


Here conflict concepts give way to two 
judicial impulses. 


The first impulse is the tendency to pro- 
tect local creditors. The court then reaches 


™ 244 N. Y. 482, 155 N. E. 749 (1927). 
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its objective by asserting the supremacy of 
the sovereign power of a state over a cor- 
porate entity. 

The second impulse is to follow the in- 
sured’s intention in conflicts of interest 
among local creditors. The court there 
searches for an indication of the intention 
in either statute or an agreement; and the 
court will use the concept of contract in 
order to execute the intention when dis- 
covered, whereby a contract between the 
insurer and the insured arises and with it 
the sanction that contracts may not be im- 
paired. The concept of contract has been 
a decisive help to beneficiaries when credi- 


tors have challenged settlement agreements. 


Respecting the first impulse: The insurer's 
qualification in a state as a foreign corpora- 
tion will draw the insurance proceeds into 
that state for the purpose of applying them 
to a debt if the sole equity is that of a local 
creditor. Thus in Pierce v. Pierce™ the 
Oregon courts permitted a resident creditor 
to attach moneys due on an account book 
and on annuity policies belonging to a 
debtor residing in Nebraska although the 
moneys were payable in New York City. 
That the debtor could have sued the insurer 
in Oregon was the decisive point—an echo 
of Sliosberg v. New Y ork Life Insurance Com- 
pany—the emphasis being placed upon ac- 
quired domicile. The tradition is similar to 
that of ancillary administration—the power 
to apply property to the satisfaction of local 
creditors. 

The power which the states thus exercise 
has the benefit of the full-faith-and-credit 
clause; in Morris v. Jones™ the liquidator 
of an Illinois insurer that had qualified in 
Missouri was directed to give full faith and 
credit to the amount and nature of a claim 
as determined by a Missouri court in pro- 
ceedings concurrent with the liquidation. 


Respecting the second impulse: A provi- 
sion in the insurance arrangement indicating 
an intention to prefer the beneficiary will 
draw in the law of the place of performance 
in order that the insured’s intention may be 
carried out. In Annis v. Pilkewitz," the 
Michigan Supreme Court sustained the right 
of a local beneficiary against the claim of a 
local creditor of the beneficiary, the court 
accepting the provision in the settlement 
agreement that payments be made in New 


York City subject to Section 15 of the New 
York Personal Property Law which bars 
transfers or commutation and, therefore, 
executions. In Tate v. Haine, the Virginia 
Supreme Court preferred a local beneficiary 
over a Virginia creditor of the beneficiary 
where the insurance arrangement forbade an 
assignment and such an arangement was 
valid under the law of New York where 
the payments were being made. In Manu- 
facturers Trust Company v. Miller," the New 
York courts preferred a Connecticut bene- 
ficiary over a Connecticut judgment creditor 
which was a New York corporation, where 
the insurance arrangement used the language 
of Section 15 of the New York Personal 
Property Law and the insured and the in- 
surer were both domiciled in Connecticut. 

The courts will not refer to the law of 
insurer’s domicile if the law of the forum 
prefers the beneficiary as a local creditor 
of the insurer over other local creditors. 
The domicile of the insurer counts if the 
law there supports the beneficiary’s claim 
and if there is an indication of a pref- 
erence either by agreement or statute; 
see Chelsea-Wheeler Coal Company v. Marvin” 
and Pool v. New England Mutual Life Insur- 
ance Company.” In Mullen v. Trolinger™ 
the court applied the law of Missouri where 
the insurer was domiciled in order to sup- 
port a spendthrift restriction against the 
attack of an Idaho judgment creditor. In 
Barry v. Equitable Life Assurance Society,” 
the New York courts upheld a wife’s claim 
to the proceeds because of the insurer’s 
domicile in New York where the contract 
had been made and where the Marrieil 
Woman’s Act supported the claim. 

The nature of the property right which 
the insured acquires under the policy will 
be referred to the law of the place of mak- 
ing. In Columbian National Life Insurance 
Company v. Welch,” the United States Dis- 
trict Court in determining the right of the 
United States to distrain for taxes referred 
to the law of Ohio where the policy had 
been delivered in order to fix the insured’s 
right in the proceeds as superior to the right 
of the beneficiaries. 


The capacity of the parties to make the 
contract depends upon the law of the place 
of making; thus the power of the insured’s 





™ 153 Ore. 248, 56 Pac. (2d) 336 (1936). 

% 329 U. S. 545, 67 S. Ct. 451, 91 L. Ed. 488 
(1947). 

™1 CCH Life Cases 113, 287 Mich. 68, 282 
N. W. 905 (1938). 

™% New York Law Journal, June 27, 1941, p. 
2875, aff'd 262 App. Div. 1016, 288 N. Y. 534, 41 
N. E. (2d) 935 (1942). 
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* Cited in footnote 55. 

123 App. Div. 885, 108 N. Y. S. 431 (1908). 
81 237 Mo. App. 939, 179 S. W. (2d) 484 (1944). 
= 59 N. Y. 587 (1875). 


15 F. Supp. 177, aff'd 88 F. (2d) 333 (CCA-1, 
1937). 
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wife to apply family income to the payment 
of premiums for insurance on her husband’s 
life does not depend upon the law of New 
York, when New York is the forum, if the 
contracts were made in Ohio, a state that 
has different statutory limits with respect 
to the amount of money that a wife may 
apply to insurance; see United States Mort- 
gage and Trust Company v. Ruggles.™ 


A court will not apply local statutes to 
external matters; and it will not draw to 
itself statutes of other states that pertain 
to procedure. A Rhode Island statute per- 
mitting persons injured in automobile acci- 
dents to sue an insurer will not be applied 
in Rhode Island to an insurer qualified in 
that state if the policy was issued and the 
accident occurred in Massachusetts; see 
Corderre v. Travelers Insurance Company.” 
The Georgia courts will not follow a Florida 
statute whereby the designation of the in- 
sured’s estate as beneficiary makes the in- 
surance payable to his wife and children 
where the insured resided in Florida at the 
time the policy issued and removed later to 
Georgia, and while resident there changed 
the beneficiary to his estate; see Feyn v. 
Castelanna.™ The Rhode Island courts re- 
fused to give the Rhode Island statute effect 
outside of the state; the Georgia courts 
refused to draw into Georgia the adminis- 
trative procedure of another state. 


Penalties 


Here the conflict theories are subordinate 
to substantive right and in a much lesser 
degree to regulatory power. 

Statutes that impose penalties on an in- 
surer for vexatious delay in making pay- 
ment are not yet considered part of a state’s 
regulatory practice. Up to now penalty 
statutes have been given the status of sub- 
stantive right; see Aetna Life Insurance Com- 
pany v. Dunken, in view of People of Sioux 
County v. National Surety Company ™ and Mis- 
souri State Life Insurance Company v. Jones.” 
In the Dunken case a term policy, delivered 
in Tennessee, permitted a conversion to 
twenty payment life. The insured, having 
moved to Texas, converted the policy. In 
an action on the converted policy the Texas 








258 N. Y¥. 32, 179 N. E. 250 (1932). 

* 48 R. I. 152, 136 Atl. 305 (1927). See Equita- 
ble Life Insurance Company v. McRee, 75 Fla. 
257, 78 So. 22 (1918). 

*8 CCH Life Cases 729, 196 Ga. 22, 25 S. E. 
(2d) 796 (1943). 


"276 U. S. 238, 48 S. Ct. 239, 72 L. Ed. 547 
(1928). 
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courts allowed the statutory penalty. The 
Supreme Court of the United States reversed 
the judgment on the ground that the basic 
contract had been made in Tennessee where 
no penalty was allowed. This reasoning 
refers the allowance of the penalty to the 
place of making. It is the general rule. In 
Lowry v. Fidelity-Phenix Fire Insurance 
Company,” Missouri enforced the Kansas pen- 
alty statute. In Prudential Insurance Com- 
pany of America v. Carlson,” the Tenth Cir- 
cuit Court of Appeals held that the Kansas 
penalty statute did not apply in view of a 
finding that the policy was a New Jersey 
contract. 


Martin v. Mutual Life Insurance Company 
of New York™ presents the penalty statutes 
in a different aspect. There Missouri ap- 
plied its local penalty statute to a claim on 
a life policy that was an Indiana contract. 
The court followed the place-of-performance 
test there on the ground that vexatious 
delay concerns performance, and the law at 
the place of performance controls the re- 
covery of penalties. This impulse is an 
assertion of the state’s regulatory power. 


Texas exercises its regulatory power by 
a statute making insurance contracts written 
by an insurer doing business in the state 
payable to a citizen or inhabitant of Texas 
subject to Texas law. The statute contem- 
plates a place-of-performance test. The 
Supreme Court of the United States has 
held, however, that a group insurance con- 
tract made in Pennsylvania is not subject 
to Texas law when the delivery of a certifi- 
cate under the policy is the only act done in 
Texas. In Boseman v. Connecticut General 
Life Insurance Company a group policy that 
was delivered in Pennsylvania and the pre- 
mium there paid provided that the arrange- 
ment would be controlled by the law of 
Pennsylvania. The policy fixed sixty days 
for a notice of disability; the Texas statute 
allowed a period of ninety days. The Texas 
courts followed the local statute. The United 
States Supreme Court reversed the judg- 
ment on the ground that the insurer was 
not doing business in Texas since the certifi- 
cate is not a part of the insurance contract. 
Prior to the Boseman decision the Texas 
courts had applied the penalty statute to 
group contracts of the type the Boseman 


8 290 U. S. 199, 54 S. Ct. 133, 78 L. Ed. 267 
(1933). 

8° 219 Mo. App. 121, 272 S. W. 79. (1925). 

*® 6 CCH Life Cases 1119, 126 F. (2d) 607 
(CCA-10, 1942). 

* 190 Mo. App. 703, 176 S. W. 266 (1915). 
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case describes. In Metropolitan Life Insur- 
ance Company v. Wann,” the Texas Com- 
mission of Appeal overruled the prior 
decisions and adopted the decision in the 
Boseman case as controlling, sending the 
case back nevertheless for a further trial in 
order to determine if the insurer was doing 
business in the state. 


The impulse to treat penalties as substan- 
tive rights has thus prevailed over the im- 
pulse of regulation; the place of making has 
prevailed over the place of performance. 


Time has added other elements, however. 
The Supreme Court of the United States 
later laid down the rule of Erie Railroad 
Company v. Tompkins, whereby the final word 
on the construction of an insurance contract 
rests with the state courts. Congress, in the 
enactment of Public Law 15," has placed a 
new emphasis not only on the right of the 
states to regulate insurance but on the neces- 
sity of the full exercise of the state power 
in order that the power of the federal gov- 
ernment may not be called into being. 
These elements may yet throw the emphasis 
in penalty cases back to the place of per- 
formance since neither Pennsylvania nor 
New York can regulate the actions of an 
insurer in Texas. 


Interpretation 


Intent is here the decisive factor, the im- 
pulse of decision. The courts use the vari- 
ous conflict theories to create flexibility in 
the execution of the intent. 


The law of a particular state may have 
factual significance in the search for the 
intent. It may point to the intent and create, 
by itself, a rule of decision. 


Distinctions in selecting the law vary with 
the issue, depend upon the issue. The law 
of the place of making is relevant if the in- 
terpretation of the policy is in issue; thus 
the Missouri courts determined the coverage 
of an accident clause by referring to the law 
of California, Where the contract had been 
made, and whereby death, resulting from a 
hemorrhage caused by breaking the module 
from a tumor while the insured was playing 
golf, was not an accident.” 


The policy may, however, show by its 
provisions a clear intent to refer interpreta- 


tion to the place of performance; thus the 
United States Supreme Court considered 
the law of England in interpreting a marine 
insurance policy in which the parties con- 
templated performance in England accord- 
ing to English usages; see London Assurance 
v. Companhia De Moagens Do Barreiro.™ 


Where the insured’s intent is in issue— 
for example if the court is interpreting a 
designation of beneficiary—the law of the 
insured’s domicile may be important. In 
Knights Templars and Masonic Mutual Aid 
Association v. Greene,” a resident of New 
York who directed an Ohio insurer to 
change the beneficial designation to his 
“heirs” was deemed to have used the word 
“heirs” with the meaning that the New 
York law gave to the word. 


Where the insured’s intent cannot be 
carried out except by a reference to the law 
of the place of performance the courts will 
follow that concept of the law if they 
realize thereby the insured’s intent. In Re 
Hewitt," the Ontario courts had three choices 
of law—Manitoba, British Columbia and 
Ontario. The last will and testament that 
the ifisured soldier made before sailing for 
France where he died, whereby he sought to 
transfer the beneficial interest to his wife, 
was ineffective for the purpose in British 
Columbia, the insured’s last domicile. The 
policy was payable at the insurer’s home 
office in Ontario. The Ontario law, which 
permitted the change to be made by will, 
was followed. Manitoba, where the insured 
resided when he took the policy, was elimi- 
nated on the ground that its statute made 
the policy payable there only if the insured 
lived there and the soldier’s last domicile 
was British Columbia. 


Intent rather than conflict theories con- 
trol interpretation; and the courts exercise 
a free choice among conflict concepts in 
carrying out the intent. 


Representations and Warranties 


Issues of material misrepresentation re- 
late to the process of contracting; they gen- 
erally draw in the application either for the 
insurance or for the reinstatement of the 





109 S. W. (2d) 470, 115 A. L. R. 1301 (1937). 
See John Hancock Mutual Life Insurance Com- 
pany v. Stanley, 13 CCH Life Cases 456, 215 
S. W. (2d) 416 (1948). 

* 59 Stat. 33, 34; 15 USC 1011-1015. See Pru- 
dential Insurance Company v. Benjamin, 11 
CCH Life Cases 837, 328 U. S. 408, 66 S. Ct. 
1142, 90 L. Ed. 1342 (1946). 
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* Campbell v, Aetna Life Insurance Company, 
283 Mo. 63, 222 S. W. 778 (1920). 

% 167 U. S. 149, 17 S. Ct. 785, 42 L. Ed. 113 
(1897). 

* 79 F. 461 (Ohio, 1897). 

"43 D. L. R. 716 (1918). 
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insurance.” The courts have found little oc- 
casion to go further than to determine the 
place of making. The one attempted diver- 
sity has given firmer support to the place- 
of-making rule. The Supreme Court of the 
United States, in John Hancock Mutual Life 
Insurance Company v. Yates,” extended the 
full-faith-and-credit clause to a statute de- 
fining misrepresentation at the place of making. 


In Washington National Insurance Company 
v. Shaw, the Texas courts held that the rep- 
resentations and concealments that occurred 
in the negotiation of a policy in California 
were subject to the law of California re- 
specting representation and concealment and 
that the residence of the beneficiary in Texas 
did not bring the policy within the Texas 
statutes. Columbian National Life Insurance 
Company v. Lanigan™ referred the effect of 
a medical examiner’s entries on an applica- 
tion that the insured had signed without 
reading to the law of Massachusetts where 
the policy had been delivered and, in the 
absence of proof of the Massachusetts law, 
the Florida court applied the Florida law. 


In the Lanigan case the effect of an agent’s 
act is present. The attempt to create a vari- 
ation in the misrepresentation cases where 
the issues concerned an agent’s act had 
already failed in the Yates case. There the 
trial court in Georgia submitted to a jury 
an issue respecting the entry of false answers 
on the application by the agent and charged 
that if the agent had knowledge of facts 
that would have made the policy void the 
insurer could be deemed to have waived the 
existence of such facts. Since the policy 
had been delivered in New York, and since 
the agent’s power concerned the making of 
the contract, there was little if any need of 
departing from the law of the place of mak- 
ing. The Georgia courts saw a distinction, 
however, since the effect of the agent’s act 
depended upon a jury finding on the facts 
and held that the point at issue related to 
the remedy and, therefore, to the law of the 
forum. The Supreme Court of the United 
States reversed. Finding that the New York 
statute, as interpreted by the New York 
courts, charged the insured with knowledge 
of the application, if a copy had been an- 


““The law controlling reinstatement is dis- 
cussed in the following cases, among many: 
Bottomley v. Metropolitan Life Insurance Com- 
pany, 170 Mass. 274, 49 N. E. 438 (1898). Cham- 
bers v. Metropolitan Life Insurance Company, 3 
CCH Life Cases 188, 235 Mo. App. 884, 138 
S. W. (2d) 29 (1940). Harris v. New York Life 
Insurance Company, 8 CCH Life Cases 1028, 
33 Atl. (2d) 154 (1943). National Life & Acci- 
dent Insurance Company v. Vaughn, 12 CCH 
Life Cases 1051, 32 So. (2d) 490 (1947). 


Conflict Theories 


nexed to the policy, the Supreme Court of 
the United States gave the New York statute 
the benefit of the full-faith-and-credit clause. 


Administration 


A contract of insurance may be enforced 
in various forums since the insurer becomes 
a debtor resident in many states by having 
qualified as a foreign insurer. An issue re- 
specting jurisdiction over assets appears po 
longer to be open under the authorities.™ 

A policy may be payable or by circum- 
stance may become payable to the insured’s 
estate. If the obligation is to be discharged 
promptly some forum must designate an 
officer—an administrator—to receive the pro- 
ceeds. Different states may appoint admin- 
istrators, and two demands for payment may 
result. The insurer’s obligation rests solely 
in contract. The ambiguity arises apart from 
the contract; it arises from the appointive 
power of different jurisdictions. There thus 
arises by diverse claims of jurisdiction a 
literal conflict of laws. 

The difficulty arises from a failure to re- 
late one of the administrative powers to an- 
other. Although Equitable Life Assurance 
Society v. Vogel’s Executrix’™ is a testate 
proceeding, it makes a perfect analysis of 
the problem and finds a solution in reconcil- 
iation of the respective state powers as dom- 
inant and ancillary; and Judge Peckham 
suggested this solution as a reconciliation in 
Sulz v. Mutual Reserve Fund Life Associa- 
tion’ 


Professor Beale sought to solve the con- 
flicting claims of the respective states by 
treating the policy as a mercantile specialty 
whereby the policy acquires a situs at the 
place where it is found. The instrument is 
thereby given a situs that determines the 
controlling law. Weissman v. Banque de 
Bruxelles is an example of the rule. There 
a check deposited in a Bruxelles bank by a 
resident of New York carried notice of a 
diversion of corporate funds when later col- 
lected in the District of Columbia because 
such was the presumptive law of the place 
of the situs of the check at the time of 
collection. 


% 299 U. S. 178, 57 S. Ct. 129, 81 L. Ed. 106 
(1936). 

10° 10 CCH Life Cases 73, 154 Fla. 760, 19 So. 
(2d) 67 (1944). 

101 New England Mutual Life Insurance Com- 
pany v. Woodworth, 111 U. S. 138, 4 S. Ct. 364, 
28 L. Ed. 379 (1884). 

102 76 Ala. 441 (1884). 

13145 N. Y. 563, 40 N. E. 242 (1895). 

104 254 N. Y. 488, 173 N. E. 835 (1930). 
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Although this doctrine plays a part in the 
majority of insurance cases, the courts have 
not accepted it with the unanimity necessary 
to create commercial certainty. Perhaps the 
courts feel that the doctrine is an attempt at 
standardization and does not release a neces- 
sary adaptive capacity. 


If we apply the mercantile specialty doc- 
trine we thereby obtain a situs but a situs 
varying with circumstances. And _ situs, 
when taken by itself, is not an ultimate. The 
courts at the situs must still point the payee 
out; see Riley v. New York Trust Company.” 
Situs thus creates in the insurance arrange- 
ment a variable factor that the parties never 
contemplated. 


Mayo v. Equitable Life Assurance Society ™ 
does not reject situs as the test since there 
the policies had been left in Mississippi for 
safekeeping and the custody related back to 
the insured’s domicile in Virginia. 


An early New York case indicated that 
the presence of the policy fixed the situs. 
Holyoke v. Union Mutual Life Insurance Com- 
pany" and Steele v. Connecticut General Life 
Insurance Company ™ suggested, however, that 
the insured’s domicile is the situs of the 
policy. There a Connecticut insurer was re- 
quired to pay the proceeds of policies to a 
New York administrator when it had al- 
ready paid the proceeds to an ancillary ad- 
ministrator in Connecticut. The court held 
that the situs of the policies was at the in- 
sured’s domicile in New York and that the 
policies were assets in New York since the 
insurer could be sued there—the policies 
were in the insurer’s possession in Connect- 
icut as security for a loan. 


In Sulz v. Mutual Reserve Fund Life As- 
sociation, where the policy was in Tacoma, 
Washington, the insured’s residence at the 








6 315 U. S. 343, 62 S. Ct. 608, 86 L. Ed. 885 
(1942). Edwin W. Briggs, ‘‘The Jurisdictional 
Choice of Law Relation in Conflicts Rules,’’ 61 
Harvard Law Review 1165 (1948). 

16 7] Miss. 590, 15 So. 791 (1894). 

101 22 Hun. 75, aff'd 84 N. Y. 648 (1881). 

8 31 App. Div. 389, 52 N. Y. S. 373, aff'd 160 
N. Y. 703, 57 N. E. 1125 (1899). 

1” Cited at footnote 45. An analysis of the 
legal background of an option in respect to the 
payment of insurance proceeds has been made in 
many of the cases. I set out a few here. Con- 
tract or trust: McLaughlin v. Equitable Life 
Assurance Society of the United States, 112 N. J. 
Eq. 344, 164 Atl. 579 (1933); Pierowich v. Metro- 
politan Life Insurance Company, 282 Mich. 118, 
275 N. W. 789 (1937). Federal income taxation: 
Commissioner v. Winslow, 113 F. (2d) 418 
(CCA-1, 1940); Commissioner v. Pierce, 146 F. 
(2d) 388 (CCA-2, 1944); Thornley, 2 TC 220 
(1943); Hess v. U. 8., 74 F. Supp. 135 (Minn., 
1947); G. C. M. 21666-1940-4-10148, Revenue Act 
of 1934, 1940-1 CB 16, modified by T. D. 5684 
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time of his death, the court refused to allow 
the insured’s widow, who had New York 
letters, to proceed with a suit in New York 
after an administrator appointed in Wash- 
ington had already sued. Here there was a 
reconciliation of the administrative process 
in the two states. In Equitable Life Assur- 
ance Society v. Vogel’s Executrix, the Ala- 
bama courts, finding the policy in Alabama, 
preferred the executrix of an insured resi- 
dent in Alabama over the suggested powers 
of an administratrix in New York, and re- 
conciled the respective powers by pointing 
out that the New York process was neces- 
sarily ancillary. 


The courts have not been fortunate in 
adapting the conflict rules to administration; 
they have not subordinated the conflict con- 
cepts to the reconciliation of conflicting 
claims of power. The comparative lack of 
success here is perhaps due to the conflict- 
ing claims of sovereign power. 


Harvard Law Review Note 


In summarizing the discontent in theo- 
retical thought I referred to a recent note in 
the Harvard Law Review, “Validity of Spend- 
thrift Restrictions in Life Insurance Set- 


tlements; Choice of Law”; now I shall 


review that note for the purpose of drawing 
together in a summary way some of the 
current problems in this field. The author 
of the note found only eleven cases of the 
spendthrift trust type that involved conflict 
issues and found that but five of the cases gave 
the conflicts problem careful consideration. 


I shall review the note by arranging the 
eleven cases cited by the note in a different 
pattern. The pattern I use comprises three 


(1949). (The cases are set out here for the light 
they throw on insurance arrangements and not 
for the purpose of stating the tax rules.) State 
taxation: Commonwealth of Pennsylvania v. 
Beisel, 338 Pa. 519, 13 Atl. (2d) 419 (1940): 
Bronson v. Glander, T7 N. E. (2d) 471, 149 O. S. 
57 (1948). Power to exercise, guardians: Lat- 
terman v. Guardian Life Insurance Company, 
1 CCH Life Cases 450, 280 N. Y. 102, 19 N. E 
(2d) 978 (1939); Kentucky, Chap. 111, Laws 
1944, 1(j). Power to exercise, committee: 
Pendas v. Equitable Life Assurance Society of 
the United States, 129 Fla. 253, 176 So. 104, 112 
A. L. R. 1051 (1937). Power to exercise, trus- 
tee: First Trust Company of Saint Paul v. 
Northwestern Mutual Life Insurance Company, 
1 CCH Life Cases 111, 204 Minn. 244, 283 N. W. 
236 (1939); New York Life Insurance Company 
v. Valz, 7 CCH Life Cases 254, 141 F. (2d) 1014 
(CCA-5, 1944). Rule against perpetuities: Holmes 
v. John Hancock Mutual Life Insurance Com- 
pany, 7 CCH Life Cases 318, 288 N. Y. 106, 41 
N. E. (2d) 909 (1942). 
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categories: the rule in Matter of Nires, spend- 
thrift trusts, and conflict cases. Only three of 
the cases will emerge from my pattern as 
conflict issues since I use a more compre- 
hensive approach. 

Two of the cases that the note cites, New 
York Life Insurance Company v. Beebe ™ and 
Miller v. Massachusetts Mutual Life Insurance 
Company,™ are within the rule of Matter of 
Nires,” namely, that the insurance arrange- 
ment is a contract. 


Professor Scott has expressed the opinion 
that any distinction between contract and 
trust is subordinate to other objectives; the 
note pursuing this thought urges the neces- 
sity for recognizing the “significant claims.” 

The courts do not seek in these cases, 
however, idealistic results; they seek a 
solution on more immediate data and es- 
pecially the insured’s intention; see New 
England Mutual Life Insurance Company vw. 
Harvey.™ It is the weight that is given to 
intent that makes the concept of contract 
important here. 


The courts will use various concepts in- 
cluding that of trusts if first of all there is 
the necessary basis for an intention. Thus 
in the Beebe case the parties after engag- 
ing in the litigation of rival claims to the 
proceeds of an option arrangement and 
settling their differences sought to compel 
the insurer to accept their settlement agree- 
ment in the place and instead of the arrange- 
ment the insured had made with the insurer. 
The situation in the Miller case was similar; 
the primary and secondary beneficiaries had 
settled their litigation respecting the succes- 
sive designations that the insured had made. 
The respective courts rejected the proposal 
of the litigants in each of the cases upon the 
rule in Matter of Nires. 

Six of the cases that the note cites, namely, 
Roth v. Kapowsky,"* Holowaty v. Prudential 
Insurance Company," Mullen v. Trolinger, 
Provident Trust Company v. Rothman, Manu- 
facturers Trust Company v. Miller and Tate 
v. Hain, were cases where the spendthrift 





1°10 CCH Life Cases 258, 57 F. Supp. 754 (DC 
Md., 1944). 

™ 9 CCH Life Cases 917, 183 Md. 19, 36 Atl. 
(2d) 517 (1944). 

"28 CCH Life Cases 488, 290 N. Y. 78, 48 N. E. 
(2d) 268 (1943); 145 A. L. R. 1368; 56 Harvard 
Law Review 1147, 1152 (1943); 29 Cornell Law 
Quarterly 120 (1943); 42 Michigan Law Review 
344 (1943); 18 St. Johns Law Review 68 (1943). 
Nine years before the Nires case the court had 
decided Crossman v, Rauch, 263 N. Y. 264, 188 
N. E. 748 (1934). Section 17 of the New York 
Personal Property Law was amended in 1945 
so as to permit the application of interest in 
certain instances to an infant’s needs. Chap. 
828, Laws 1945. 59 Harvard Law Review 629 
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trust concept was in issue and creditors 
were claiming rights in the insurance pro- 
ceeds. In some of these cases we find the 
courts using a trust concept for the purpose 
of executing a contract. Thus in the Holo- 
waty and Mullen cases the court carried out 
the directions of the insured given in the in- 
surance arrangement and preferred the 
payees named in the contract by using the 
trust concept as an analogical reference. 
In the Roth and Rothman cases the courts had 
the benefit of a statute directed to restric- 
tions in insurance arrangements. In Manu- 
facturers Trust Company v. Miller and Tate v. 
Hain, the New York and Virginia courts 
respectively reached into New York to find 
statutory authority for executing the in- 
sured’s direction that the payee have pref- 
erence. In the Miller case the insured was 
a resident of Connecticut; in Tate v. Hain 
the insured was a resident of South Carolina. 
Yet in each case the process the court used 
in reaching a decision was a search’for the 
insured’s intent and thereby the decisive 
issue became a question of fact. 


Three cases of the eleven cited in the 
note passed upon a conflict of laws: -Chel- 
sea-W heeler Coal Company v. Marvin,” Foley 
v. Foley™ and Annis v. Pilkewitz. The court 
in the Marvin case affirmed the holding 
of an intermediate court that the law of the 
state where the policy had been delivered 
rather than the law of the state of the in- 
surer’s domicile determined the validity of 
the payee’s assignment of the proceeds. The 
court found the restraint in the settlement 
arrangement valid by referring to a statute 
permitting a like restraint in trust arrange- 
ments. In Foley v. Foley a New York judg- 
ment creditor, the insured’s wife, was allowed 
to garnishee in New York the available 
surrender values of policies that had been 
delivered in Pennsylvania to a resident of 
that state. The court held that exemptions 
depend on the law of the forum since ex- 
emptions concern the remedy. In Annis v. 
Pilkewitz, the court did not relate the ex- 


(1946). The effect of Section 15 on claims for 
taxes is discussed in Matter of Rosenberg, 269 
N. Y*% 247, 199 N. E. (2d) 206 (1935). Matter 
of Genesee Valley Trust Company v. Glazer, 
295 N. Y. 219, 66 N. E. (2d) 169 (1946) discusses 
withdrawals from the fund. 

13 82 F. Supp. 702 (DC Mass., 1949). 

114 393 Ill. 484, 66 N. E. (2d) 664 (1946). 

15 282 Ill. App. 584 (1935). 

16 Cited in footnote 55. 

117290 N. Y. 424, 49 N. E. (2d) 511 (1943); 
New York Law Journal, March 24, 1938, p. 1432, 
173 Mise. 1031, 19 N. Y. S. (2d) 502, 257 App. 
Div. 154, 12 N. Y. S. (2d) 85, 263 App. Div. 605, 
33 N. Y. S. (2d) 917. 
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emptions to the law of the forum because 
the insurance arrangement expressly re- 
ferred the performance of the contract and 
the remedy to the law of New York. 


In John Hancock Mutual Life Insurance 
Company v. Yates, the place of making drew 
in the New York statute relating to the ap- 
plication, to determine an issue of misrep- 
resentation; in Annis v. Pilkewitz the place of 
performance drew in the New York statute 
relating to insurance, trust or other arrange- 
ment, to determine title to the proceeds. 


Adaptation creates not a simple but a 
severe code. This severer code remains a 


A REPORT TO THE READER———— 





“(3) A program for Government control 
of experiments and operations in order to 
advance the general welfare, assure the 
common defense and national security, and 
promote the braadest possible exploitation 
of the fields. 


“(4) A program of administration which 
will be consistent with the foregoing policies 
and with international arrangements made 
by the United States, and which will en- 
able the Congress to be currently informed 
so as to take further legislative action as 
may hereafter be appropriate.” 


These objectives the bill proposes to at- 
tain by setting up a Weather Control Com- 
mission—and several committees within the 
Commission—with broad powers. Among 
these powers.would be the following: 


The Commission itself would be author- 
ized to conduct experiments and to do 
research and development work in the mili- 
tary application of weather modification 
and control. The Commission, in accord- 
ance with its own procedures and regula- 
tions, would be empowered to issue a license 
to any person to engage in activities for 
weather modification and control. The 
Commission could regulate commercial fees 
for rainmaking and exempt certain activities 
from licensing requirements. 


The bill would make unlawful any rain- 
making activities without a license and im- 
pose a fine up to $5,000 and imprisonment 
up to two years for wilful violations. The 
bill would also give the Commission power 
to issue subpenas, examine rainmakers’ 
records, and obtain judicial restraining 
orders to enjoin unlawful weather modifica- 
tion activities. 
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code; adaptation does not signify the ab- 
sence of form. The selection of principles 
in relation to facts that have been analyzed 
as to relevancy, and in the light of consid- 
ered consequences, does not result in chaos. 
The emphasis is on the application of knowl- 
edge. The use of the tools in a creative way 
exceeds the value of the knowledge of the 
tools alone. Adaptation in the conflicts 
field of the law is the counterpart of charac- 
ter, responsibility, skill, courage and initiative 
in an order of free enterprise. 

[The End] 


Continued from page 6 | 


F the bill ever becomes law, some liti- 

gation will probably center around the 
above provisions. Questions relating to the 
validity of the Commission’s regulations, the 
fulfillment of the requirements of notice and 
opportunity for an impartial hearing, and other 
points of administrative law, might make 
an important difference in specific individual 
cases. There will be no novelty in such 
questions, however. They have arisen 
many times with respect to federal and 
state agencies. Moreover, the lines distin- 
guishing the proper area of administrative 
functions, as differentiated from legislative 
and judicial functions, have become less and 
less distinct with the years. We now have 
such judicial euphemisms as “quasi-legisla- 
tive” and “quasi-judicial” to reflect the 
broadened area of permissible administra- 
tive conduct. It seems very unlikely that 
any questions relating to these sections of 
the bill will have any long-run substantive 
importance. 


The bill would also authorize the Com- 
mission to approve certain contracts that 
would provide for a transference of the 
rainmaker’s liability to the federal govern- 
ment. Section 10 of the bill reads as 
follows: 


“With the approval of the Commission, 
any contract with a Government agency re- 
lating to weather modification or control 
may provide that the Government will as- 
sume and will become solely responsible for 
either or both of the following, to the extent 
that they arise out of the performance of 
said contract, are not compensated by insur- 
ance or otherwise, and do not result from 
a willful violation on the part of the con- 
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tractor of any regulation or order estab- 
lished by the Commission pursuant to 
section 8 (a) (2)— 


“(1) all liability on account of claims by 
third persons, including employees of the 
contractor, for death, bodily injury, or loss 
of or damage to property, whether due to 
the negligence of the contractor or other- 
wise; but any contract so providing shall 
also contain appropriate provisions for no- 
tice to the Government of any claims made 
against the contractor, with respect to any 
alleged liability for death, bodily injury, or 
loss of or damage to property; and 


“(2) loss of or damage to property of 
the contractor arising as a result of a risk 
defined in the contract as unusual. 


“If such a provision is included in the con- 
tract, no cause of action with respect to any 
such claims may be maintained against the 
contractor but such third person’s sole 
cause of action and only remedy shall be 
by suit against the United States in the 
Court of Claims for the recovery of his 
reasonable and entire compensation with 
respect to such claims; but this section shall 
not create a cause of action in favor of any 
person against the United States unless, 
except for this section, a cause of action 
would lie against the contractor. In any 
such suit the United States may avail itself 
of any and all defenses, general or special, 
that might be pleaded by the contractor 
were the contractor the defendant in the suit.” 


TMHE CLAUSE, “to the extent that they 
are not compensated by insurance 
or otherwise,” in the above-quoted Section 
10, probably refers to the rainmaker’s own 
public liability insurance. That is at least 
a plausible inference since the liability and 
property loss referred to in subsections (1) 
and (2) would be compensated for by that 
coverage rather than by any casualty cover- 
age of the hypothetical plaintiff. Assuming 
the validity of this inference, the enactment 
of the Anderson bill might have some very 
beneficial consequences for casualty insurers. 


These may be listed as follows: (1) If the 
bill is enacted, it will do much to foster ad- 
vance in the field of weather control. This 
alone, without more, should be beneficial 
to casualty insurers, in that insured casualty 
losses would decrease along with casualty 
losses generally. In short, there would 
eventually be fewer claims and smaller 
claims in consequence of acts of God. 


(2) To the extent that weather modifica- 
tion attempts are effective, there will now 
be a defendant (the rainmaker and/or his 
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employers) against whom a judgment may 
be enforced. 


(3) Where the rainmaker’s contract so 
provides, the party defendant will be one 
with a fat pocketbook—the United States 
Government. 


There is no apparent reason why a 
casualty insurer who has indemnified a rain- 
maker’s victim should not be a proper 
party plaintiff (in fact or in law) against the 
rainmaker, his employer or the United 
States. In this connection, see U. S. v. 
Aetna Casualty and Surety Company, 32 CCH 
AUTOMOBILE CASEs 1138 (U. S. Sup. Ct., 
1949), where it was held that an indemnitor 
insurer may maintain an action in its own 
name against the United States under the 
Federal Tort Claims Act. 


Aside from these considerations, however, 
the bill leaves many questions unanswered. 
Sticking out like an infected preaxial digit 
is the problem of proof that the hypothetical 
plaintiff would have to surmount. In the 
first place, the supposed plaintiff might be 
entirely unaware that he would have any 
possible cause of action because of an ignor- 
ance of any rainmaking activity whatever, 
According to Dr. Langmuir, a Westerner’s 
overseeding with silver-iodide might result 
in drought in the west and flood in the east. 
But how many flooded plaintiffs in the east 
would know where to look for the source 
of their troubles? 


If they did know, they would still have 
the problem of proving proximate cause. 


If they were able to do this, they would 
still have to prove the extent of their dam- 
ages. This would mean that they would 
have to prove by a preponderance of the 
evidence the extent of the drought or flood 
that would or would not have occurred, or 
that the course of a hurricane or tornado would 
have been very different but for the rain- 
maker’s activity. This because the trier 
of fact is not allowed to speculate as to 
damages. All in all, the plaintiff’s task 
would not be easy. 


It could be made easier if the bill would 
provide for publicity with respect to rain- 
making and for a shifting of the burden of 
proof once the plaintiff made out a prima- 
facie case. But the purpose of the bill is 
not to breed litigation, and there is at pres- 
ent no way to ascertain whether shifting 
the burden of proof from the party having 
the affirmative of the issue would be fair 
and just in operation. 

The bill necessarily leaves untouched a 
number of problems relating to the rights 
of different groups and individuals to the 
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weather as it has always been. There could 
be enumerated a rather long list of possible 
parties plaintiff. Among the more obvious 
types of claimants are the following: pro- 
moters of outdoor activities, such as base- 
ball games and amusement parks; resort 
owners, downtown department stores; 
restaurants, theaters and night clubs; farmers; 
personal injury claimants; and householders 
whose property is subject to damage by flood. 


There are also problems relating to the 
theories upon which the plaintiff's action 
might be based and relating to the type of 
relief which might be granted. These 
problems pose some very fundamental ques- 
tions. There are already some good com- 
mentaries dealing with them. See especially: 
“Who Owns the Clouds?” 1 Stanford Law 
Review 43 (November, 1948); “Artificial 
Rainmaking,” 1 Stanford Law Review 508 
(April, 1949); Ball, “Shaping the Law ot 
Weather Control,” 58 Yale Law Journal 213 
(January, 1949). See also: Blaustein, “Rain- 
making and the Law,” 123 New York Law 
Journal 720 (February 2g, 1950), 740 (March 
1, 1950); “The Legal Aspects of Rainmak- 
ing,” 37 California Law Review 114 (March, 
1949); “From Man-Made Rain, A Flood of 
Legal Problems,” 22 Temple Law Quarterly 
99 (July, 1948); “Legal Clouds for Rain- 
makers,” 14 Albany Law Review 204 (June, 
1950); Goldston, “Legal Entanglements for 
the Rainmaker,” 54 Case and Comment 3 
(January-February, 1949), 


As a number of the above articles, com- 
ments and notes point out, the law of rain- 
making will develop by analogy from the rules 
dealing with rights to surface and percolating 
waters, rights to airspace, and righits to wild 
animals. 


The only rainmaking question on which 
there is now any square judicial authority 
at all is whether resort owners may enjoin 
a city from attempting to induce precipita- 
tion artifically when the city faces a serious 
water shortage. The case grew out of Dr. 
Wallace Howell’s wofk for New York City. 


Plaintiffs were the owners of an all-year- 
round vacation resort in Ulster County and 
sought a permanent injunction against Dr. 
Howell’s further experimentation. They 
claimed the proposed experiments would 
produce inundations, would make _ the 
streams of the Catskill watershed swell 
inordinately and would cause considerable 
damage to riparian owners along such 
streams. They further alleged that the 
effect of actual or threatened rainfall upon 
their resort business would be harmful, 
“since an important factor in the success of 
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such business is a moderate and desirable 
climate.” The defendant City of New York 
introduced a great deal of evidence to show 
that there was a serious emergency and that 
many other measures had been taken before 
the rainmaking experiments were begun. 


The trial judge found against the plain- 
tiffs on both the facts and the law. He 
said that “the experiments in the produc- 
tion of artificial rain will in no way interfere 
with plaintiffs’ business to any appreciable 
extent,” that “plaintiffs’ assertions of pos- 
sible damage are exaggerated,” that “the 
affidavits of the experts for the City show 
that the experiments have reached a stage 
where it might reasonably be expected that 
rainfall may be both induced and con- 
trolled,” and that “the factual situation fails 
to demonstrate any possible irreparable 
injury to plaintiffs.” , 


On the legal questions the court said 
that plaintiffs “clearly have no vested prop- 
erty rights in the clouds or the moisture 
therein.” His opinion concluded: “This 
court must balance the conflicting interests 
between a remote possibility of inconveni- 
ence to plaintiffs’ resort and its guests with 
the problem of maintaining and supplying 
the inhabitants of the City of. New York 
and surrounding areas, with a population of 
about 10 million inhabitants, with an ade- 
quate supply of pure and wholesome water. 
The relief which plaintiffs ask is opposed 
to the general welfare and public good; and 
the dangers which plaintiffs apprehend are 
purely speculative. This court will not pro- 
tect a possible private injury at the expense 
of a positive public advantage. Since plain- 
tiffs have shown neither a factual nor legal 
basis for the drastic relief they seek, the 
motion for a temporary injunction is de- 
nied.” Slutsky et al. v. City of New York, 
97 N. Y. S. (2d) 238 (May 11, 1950). 


Even if the plaintiffs’ proof of irreparable 
damage had been stronger, it seems likely 
that the judge would have come to the 
same conclusion in view of his finding of 
a serious water emergency in New York City. 


But this case is unique on its facts. The 
weather modification was being attempted 
by a city, during an emergency, and the 
suit was for an injunction rather than for 
damages. It would be a slender support 
upon which to base any generalizations. 
Indeed, it may be said in conclusion that 
many more cases will have to pass into 
the reservoir of stare decisis before there 
can grow and develop a body of established 
legal principles applicable to rainmaking. 
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eEEa plan to protect per- 
sons cashing checks whereby dishon- 
ored checks are bought for face value is 
indemnification and clearly insurance.—Sys- 
tems for the protection of persons cashing 
checks were the subject of an opinion of 
the California Attorney General given in 
answer to an inquiry by the Insurance 
Commissioner whether or not the plans con- 
stituted the transaction of insurance, and, if 
so, what kind. The opinion held one plan 
to be genuine indemnification against loss 
and therefore insurance, in class “(5) Surety 
Insurance,” and the other plan to be merely 
an agreement to collect checks, The plans 
are called “Invisible Thumbprint Endorse- 
ment Plan” and “Check Surety Agreement.” 


The first plan is a service that is sold to 
“subscribers.” In cashing checks, the sub- 
scriber has the endorser thumbprint the 
check in invisible ink and use a special 
form of endorsement which sets forth cer- 
tain data descriptive of the endorser. The 
operator of the plan will undertake the col- 
lection of any checks so endorsed which are 
subsequently dishonored, without further cost 
to the subscriber. 


The “Check Surety Agreement” is an 
optional supplement to the foregoing plan, 
entered into between the operator of that 
plan, referred to as the “Check Surety,” and 
subscribers to that plan. It provides that at 
the time the subscriber requires the thumb- 
print, the subscriber may affix to the checks 
so endorsed certain “check surety stamps.” 
These stamps are obtained by purchase from 
the check surety. 


As the Attorney General sees the opera- 
tion of the “Check Surety Agreement,” it 
may be summarized as an agreement by the 
check surety to purchase at face value any 
check which has been refused payment after 
the subscriber has cashed it or accepted it 
in ordinary course of business, if, at time 
of cashing or acceptance, the acceptor has 
used a certain endorsement form, including 
the affixing of certain stamps. The fact that 
the only commitment is to purchase is not 
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determinative; the plan of operation must 
be looked upon as a whole: “ ‘Insurance is 
a contract whereby one undertakes to in- 
demnify another against loss, damage, or 
liability arising from a contingent or un- 
known event.’ (Sec. 22, Insurance Code.) 
Here, the ‘indemnification’ consists of pur- 
chasing, for its face amount, a dishonored 
check, regardless of its commercial value or 
whether it has any value, thereby making 
good to the acceptor the value of the goods 
or money given in exchange for the check. 
This is clearly insurance.” 


In the “Invisible Thumbprint Plan,” the 
operator of the plan does no more than un- 
dertake collection of dishonored checks which 
contain the particular endorsement, without 
further charge than the price of subscription 
to the service. There is no warranty of 
success of the undertaking. The subscriber 
thereby avoids further collection expense, 
and may even salvage some or all of its loss 
on the check. In California Physicians Serv- 
ice v. Garrison (28 Calif. (2d) 790, 809), the 
Supreme Court of California held that a 
contract merely to give a “ ‘service’ rather 
than ‘indemnity’, was not insurance.” From 
this point of view, says the Attorney Gen- 
eral, the thumbprint plan may be envisioned 
as merely a continuous service, that of af- 
fording facilities from time to time for col- 
lection of dishonored checks in return for 
a subscription fee. So viewed, it is not in- 
surance but collection business.—O pinion of 
the California Attorney General, No. 49/96, 
November 27, 1950. 


Insurer can deduct from annual gross pre- 
mium taxes the real estate taxes on its 
building on leased land under certain cir- 
cumstances.—The Insurance Commissioner 
of California asked the Attorney General: 
Is an insurer entitled to deduct from its 
annual gross premium taxes as a “principal 
office deduction” taxes paid on a building 
occupied by it as its principal office in Cali- 
fornia under an agreement whereby the land 
is leased by the insurer, the building is erected 
by it, the parties agree that ownership of 
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the building remains in the insurer, and the 
insurer has the right, except in event of 
default, to remove the building upon ter- 
mination of the lease? 


The reply of the Attorney General was 
that the building in such a case would be 
classified as real estate and if the provisions 
of Revenue and Taxation Code Sections 2188, 
2188.1 and 2188.2 are complied with the 
building would be assessed as an improve- 
ment to the insurer. In such a case the in- 
surer would be enfitled to deduct real estate 
taxes paid by it on the building as a “prin- 
cipal office deduction” under Section 14-4/5 
of Article XIII of the Constitution and Rev- 
enue and Taxation Code Section 12257. 


When the building is erected and when 
the insurer or the owner files with the as- 
sessor a statement that the improvement is 
the separate property of the insurer, a lien 
for taxes would not apply on the land of 
the lessor on account of taxes applicable to 
the building, but only upon any parcel of 
land owned by the insurer. The improve- 
ment retains its character as real property 
under the Trabue Pittman Corporation case 
(29 Calif. (2d) 385), but the taxes are pay- 
able by the insurer. who is the owner and 
constitutes a lien on any real property owned 
by it. 

The insurer is entitled to the deduction if 
the building is occupied as its principal office 
in California and if either the lessor or lessee 
files with the assessor in due time a written 
statement attesting to the separate owner- 
ship of the building and the land.—Opinion 
of the California Attorney General, No. 50/161, 
November 20, 1950. 


RSRIE A Cuptataation of company 
 reinsuring bail bond in federal court is 
of no moment to federal court authorities.— 
Bail bonds, with corporate surety, are ac- 
ceptable in federal courts only if the corpo- 
rate surety is capitalized at not less than 
$250,000. An authorized foreign casualty 
company, capitalized at $282,840, authorized 
one of its resident Florida agents to execute 
such bonds for it, provided such contracts 
would be reinsured 100 per cent. The agent 
arranged with a domestic fire and casualty 
company, capitalized at $102,000, to reinsure 
such contracts if an agreement to that effect 
would be approved by the Insurance Com- 
missioner. The Insurance Commissioner asked 
the Attorney General if there is any legal 
impediment to the approval of such a rein- 
surance agreement, and the Attorney Gen- 
eral said there is not. 
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Whether or not a corporate surety on a 
bail bond is acceptable to federal court au- 
thorities is a matter for their decision, said 
the Attorney General. However, it would 
seem that the foreign casualty company would 
meet the requirement that #uch a corporate 
surety must be capitalized at not less than 

250,000. The capitalization of the reinsur- 
ing company would be of no moment to 
federal court authorities, since the foreign 
casualty company would be primarily liable 
on such bail bonds so executed by it. There 
appears to be no prohibition in Section 626.10, 
Florida Statutes, or any other Florida law, 
against approval by the Insurance Commis- 
sioner of such proposed reinsurance agree- 
ment. 

The Attorney General added that as a 
matter of sound insurance practice, there is 
a problem concerning the relationship of 
assets available for payment of possible 
claims and total risks assumed. But he as- 
serted that this question is “peculiarly within 
the discretion and judgment of the Insur- 
ance Commissioner and is, therefore, not 
dealt with in this opinion.”—Opinion of the 
Florida Attorney General, No. 050-542, De- 
cember 4, 1950. 


Plan to combine savings account and 
group insurance is illegal—The Insurance 
Commissioner requested an expression of 
opinion from the Attorney General on the 
legality of a new “Thriftsurance” plan. 


The plan is one under which a customer 
executes a contract with a bank or savings 
institution to deposit a specified monthly 
amount for a specified number of months. 
Incorporated in the contract is an applica- 
tion for participation in a group life and 
accident and health insurance contract. 

If the depositor dies during the term of 
the contract, the insurance: company pays 
into the savings account the unpaid balance 
as contracted for; if the depositor is dis- 
abled for more than fourteen days in any 
thirty, the insurance company pays the 
savings deposit for that month. 

Under Florida law, Sections 635.24-635.26, 
types of group life contracts which are legal 
in the state are described. Among these 
is a policy issued to a creditor to insure 
the life of a debtor, which would be the 
only section under which the plan might be 
permissible. 

However, in the opinion of the Attorney 
General, under the Thriftsurance plan “there 
is not created by such promise a debt or 
obligation which under any circumstance 
could be an asset of the institution or en- 
forceable in law.” He therefore concluded 
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that the group insurance coverage proposed 
as part of the plan is not authorized under 
the laws of Florida—Opinion of the Florida 
Attorney General, No. 050-540, December 1, 
1950. 


School board must insure even unused 
school property.—Is it mandatory for a school 
board to carry insurance on a school build- 
ing which is not in use? The Attorney Gen- 
eral of Florida said it is, in answer to a 
request from the superintendent of the state 
Department of Education for an opinion on 
the matter. 


The Attorney General cited Section 230.23 
(11)(d) and Section 235.07 of the Florida 
Statutes, the latter section providing: “The 
county board shall keep all school plants 
with four or more classrooms insured against 
loss or damage by fire. School property in 
the county may be insured in such amount 
and with such kinds of insurance as will 
give proper protection; provided, that it 
shall be the duty of each county board, in 
so far as possible, to arrange insurance on 
a staggered five-year plan; and provided, 
also, that when necessary the county board 
shall have authority until July 1, 1952, to 
proceed in accordance with the provisions 
of Section 237.27, as amended, to negotiate 
a loan in order to adjust its insurance in 
accordance with the provisions of this section.” 


The Attorney General said it was his 
opinion that it was the duty of the school 
board to carry sufficient insurance on all 
school property for its adequate protection 
regardless of whether the property was actu- 
ally in use or not. If the building in ques- 
tion had any value at all, it was incumbent 
upon the board to carry sufficient insurance 
to insure it against loss—O pinion of the Flor- 
ida Attorney General, No. 050-538, November 
28, 1950. 


( ‘ EORGIA—Insurer is not liable for in- 
J tangible tax for accounts receivable in 
case of premiums owed local agent because 
there is no debtor-creditor relationship.—A 
question was raised about an insurance com- 
pany’s tax liability on contingent commis- 
sions due by reason of premiums owing 
local agents of the company, which were 
receivables to the local agents as a result 
of credits extended by them for the insur- 
ance company. The Attorney General said 
there was no liability for the tax. 

Section 102-102 of the Annotated Code of 
Georgia of 1933 provides: “1. The ordinary 
signification shall be applied to all words, 
except words of art, or words connected 
with a particular trade or subject-matter, 
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when they shall have the signification at- 
tached to them by experts in such trades, 
or with reference to such subject-matter.” 
Accounts receivable, said the Attorney Gen- 
eral, are thought of as being obligations 
which have not been finally settled or closed, 
but are still running or open to future ad- 
justment or liquidation, yet all conditions 
necessary to create the relationship of debtor 
and creditor have fully ripened. 


As late as November 16, 1949, the United 
States Court of Appeals for the Eighth Cir- 
cuit, in the case of Twin City Fire Insurance 
Company v. Green, 176 F. (2d) 532, said that 
agency provisions of a contract between 
insurance companies and general agents re- 
specting payment of premiums, do not man- 
ifest an intent to create a debtor-creditor 
relationship between the companies and the 
agent. The Attorney General said that the 
law usually has recognized an insurance agent, 
charged with the duty of collecting premi- 
ums and not granted the right by his con- 
tract to use the funds personally, as having 
prima facie a fiduciary responsibility. This 
general enunciation of the law was recog- 
nized as the law of Georgia in United States 
Fidelity Company v. Sexton, 134 Ga. 56, and 
cited with approval in Alliance Insurance Com- 
pany et al. v. City Realty Company, 52 F. (2d) 
271, and also approved in Twin City Fire In- 
surance Company v. Green, above. 


The Attorney General concluded that the 
insurer in the case was not liable for the 
intangible taxes because the sums in ques- 
tion were not bona-fide “accounts receiv- 
able,” because no debtor-creditor relationship 
had come into being between the insurer 
and the insured or the local agent until the 
local agent had in hand the premiums due 
the insurance company.—Opinion of the 


Georgia Attorney General, October 23, 1950. 


A statute providing for issuance of life 
insurance contracts without compliance with 
insurance laws is unconstitutional. — The 
Comptroller General and Insurance Com-¢ 
missioner requested the opinion of the At- 
torney General as to the legality of the 
Trustee Savings Act of 1949, which under- 
takes to grant additional corporate powers 
to domestic corporations capitalized at more 
than $25,000. 

The act provides that, after obtaining a 
license as a dealer in securities, any corpo- 
ration has the power to issue investment 
certificates. The buyer agrees to pay cer- 
tain sums of money at an agreed time and 
in an agreed manner; the issuing corpora- 
tion agrees to turn over these moneys to 
trustees for investment. 
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The certificates are nonnegotiable and 
nontransferable, and provide no method by 
which the buyer may terminate his contract 
and get part or all of his money back. The 
money is repaid only upon his death to a 
beneficiary or to co-beneficiaries. 

The question raised was whether or not 
this system constituted issuance of life in- 
surance, Since the 1945 Constitution does 


not define “insurance” or “insurance com- 
pany,” the Attorney General assumed that 
the definition in a 1937 law applied: “A 
contract of life insurance is one whereby the 
insurer, for a consideration, assumes an obli- 
gation to be performed upon the death of 
the insured or upon the death of another 
in the continuance of whose life the insured 
has an interest, whether such obligation be 
one to pay a sum of money, or to perform 
services” and so on (Section 56-901). 


The conclusion of the Attorney General 
was that the Trustee Savings Act “obviously 
undertakes to relieve corporations issuing 
such certificates from complying with insur- 
ance laws of this State,” and is in conflict 
with Sections 2-2902 through 2-2905 of the 
1945 Constitution.—Qpinion of the Georgia 
Attorney General, October 9, 1950. 


ENTUCKY—A paid county official 

cannot sell insurance on county-owned 
property, except with regard to insurance 
on school buses.—The Attorney General was 
asked about the legality of a “paid county 
official, who is actively engaged in the 
insurance business, participating in the com- 
missions earned on insurance business writ- 
ten on county owned property.” The reference 
was to county-owned school buses and the 
bonds of various county officials. 


Without knowing the office of the official 
referred to, the Attorney General said that 
it is a general rule of law that a county 
officer cannot do busines with the county and 
that he did not believe that any county 
official could trade with the fiscal court in 

@any manner. This would also apply to bonds 
provided to other public officials. On the 
basis of the information provided in the 
question asked of the Attorney General, he 
said that it was his opinion that the ar- 
rangement was illegal inasmuch as the offi- 
cial was trading with his own agency. 

Another situation arises, however, with 
regard to insurance on school buses. School 
districts are a separate governmental agency 
and, unless the individual is a county board 
member, he may properly do business with 
the schools in any capacity. There is no 
disqualification attaching to anyone other 
than board members themselves with re- 
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gard to this particular matter—Opinion of 
the Kentucky Attorney General, October 27, 
1950. 


Workmen’s Compensation Board may fix 
reasonable rate for reporting compensation 
hearings.—In reply to a question regarding 
statutory fees applicable to reporters taking 
compensation hearings, the Attorney Gen- 
eral said there were no applicable statutes. 


Holding that neither Section 64.290 (re- 
lating to fees for taking depositions) nor 
Chapter 28 of the Kentucky Revised Stat- 
utes (relating to stenographic reporters ap- 
pointed to courts) were relevant to the topic, 
he said “the Workmen’s Compensation 
Board may continue to fix a reasonable rate 
for reporting compensation hearings.”— 
Opinion of the Kentucky Attorney General, 
October 30, 1950. 


\ A INNESOTA—Whether county officer 
1 is interested in business of selling in- 
surance to county is to be determined by 
county board.—An insurance firm consisted 
of two persons, with neither one sharing in 
the business procured by the other. The 
profits of each were derived from the busi- 
ness which he himself obtained. One of the 
persons was County Veteran Service Offi- 
cer, appointed by the county. The Attorney 
General was asked if the person who was 
not the county officer could solicit and do 
bond and insurance business with the county 
as agent of the particular lines. of insurance 
and bonding companies he represented and 
which they both represented. 

The Attorney General began his answer 
with a quotation from Minnesota Statutes 
1949, Section 382.18: “No county official, or 
deputy or clerk or employee of such official; 
and no commissioner for tax-forfeited lands 
or his assistants, shall be directly or indi- 
rectly interested in any contract, work, la- 
bor, or business to which the county is a 
party or in which it is or may be interested 
or in the furnishing of any article to, or the 
purchase or sale of any property, real or 
personal, by the county, or of which the 
consideration, price, or expense is payable 
from the county treasury, Any violation of 
the provisions of this section shall be a 
gross misdemeanor.” 

Whether this provision would be violated 
by the person who is the county officer is 
a question of fact for the decision of the 
county board. The Attorney General said 
that the division of the expenses of the in- 
surance firm would have some bearing on 
whether or not the county officer has an in- 
terest in selling insurance to the county. If 


IL J— January, 1951 





I 
ap 
ow! 
to | 
gag 
sho 
incl 
clez 
] 
and 
mo 
the 
his 
to | 
S 
Mc 
of ¢ 
pro 
acti 
of t 
poli 
A 
to | 
witl 
mus 
has 
inve 
will 
mer 
and 


Att 


the county official is interested to the extent 
that the earnings of the other person are 
first applicable to the payment of the ex- 
penses of operating the business, it might 
be found that he is interested—in violation 
of the statute. 

Answering on principle whether the per- 
son who is not the county official may sell 
bonds and insurance to the county under the 


SUBROGATION OF FIRE INSURANCE 


IN MORTGAGE SITUATIONS 


The court had pointed out earlier in its 
opinion that the mortgagors had not paid 
the mortgage debt “and they carried no 
insurance. The fire loss is naturally theirs 
and, as observed above, the only effect is 
that there has been a change of creditors.” 


Conclusions 


In conclusion it may not be amiss to point 
out a few of the pitfalls which must be 
avoided both before and after a fire loss in 
a mortgage or land contract situation. 

It is elementary that the agent writing 
a policy covering an interest less than full 
ownership must ascertain the exact interest 
to be covered. If only the vendor’s or mort- 
gagee’s interest is to be covered the policy 
should so state. If additional interests are 
included the owners thereof should be 
clearly designated as insureds. 

If the agent does not accurately describe 
and record the intention of the insured, the 
mortgagor or purchaser may be able to have 
the policy reformed after a loss to include 
his interest when that was never intended 
to be covered. 

Such reformation was attempted in the 
McCoy case but an amendment of the bill 
of complaint for that purpose was held im- 
proper because it introduced a new cause of 
action and was requested after expiration 
of the one-year limitation of actions on the 
policy. 

After a loss the adjuster must be careful 
to include in his negotiations any person 
with a possible interest in the property and 
must determine whether or not that person 
has insurance on that interest. Frequently, 
investigation of the subrogation possibilities 
will result in a complete on-the-spot settle- 
ment of the entire matter without the delay 
and expense of litigation. 


Attorneys General 


circumstances stated, the Attorney General 
said: 


“The statute does not apply to a person 
who is not a county official, deputy or clerk 
or employee of such official, and therefore 
a person who is not an officer of the county 
would not violate the statute.”—Opinion of 
the Minnesota Attorney General, November 
30, 1950. 





Continued from page 14 


A recent case in northern Michigan is 
a good example of this type of adjusting: 
The owner of a resort hotel was divorced 
from his wife and in the divorce decree she 
was awarded a half interest in the hotel. 
Prior to the divorce the husband had had 
the hotel insured by Company X. After the 
divorce the wife entered into a contract to 
purchase the husband’s half interest in the 
hotel and she insured her interest in the 
property in Company Y, the policy reciting 
the land contract as well as her ownership 
of a half interest. 

After a fire, Company X, under the McCoy 
decision, had the right to pay the husband 
the balance due him on the land contract 
with his wife and, by subrogation, take a 
deed, an assignment of the contract and an 
assignment of the husband’s rights under 
the Company Y policy. Then, at such time 
as the wife paid up the contract balance, 
Company X would recoup its payment to 
the husband. When the company adjuster 
pointed out this end result to ali of the 


parties the loss was assumed by Company 


Y and the matter closed with no complica- 
tions or litigation. 

It has been many times noted that the law 
of insurance—particularly fire insurance—is 
difficult to interpret, because, of the numer- 
ous losses and claims, only a small percent- 
age reach high appellate courts where definitive 
interpretations and declarations of rights 
may be obtained. This has been particularly 
true of subrogation cases in the past. 

It is submitted, however, that the in- 
creased awareness of subrogation possibili- 
ties under the few decided cases, such as 
the McCoy case, should result in widespread 
recognition of the companies’ contractual 
subrogation rights in the adjustment of 
losses or—if necessary—in the courts. 


[The End] 
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““Escott Plan” Held Legal 


in New York 


Alfred J. Bohlinger, Superintendent of 
Insurance for the State of New York, has 
released the text of his decision upholding 
the legality of the “Escott Plan” for the 
rating of multiple location risks. 

The Escott Plan, a plan for the rating of 
fire, extended coverage, vandalism and mali- 
cious mischief insurance on the contents of 
multiple location risks, was filed with the 
New York Insurance Department on August 
31, 1949, after its approval by the majority 
of the membership of the New York Fire 
Insurance Rating Organization. 

In September, 1949, the America Fore 
Group, the Loyalty Group and the Aetna 
Life Group filed. with the Insurance Depart- 
ment appeals from the action of the rating 
organization. In October these appellants 
were joined by the Hartford Group and the 
New York Underwriters Insurance Company. 

The appellant companies in addition to 
making certain procedural arguments con- 
cerning the construction of the hearing pro- 
visions of the rating article of the New 
York Insurance Law contended that the 
Escott Plan produced rates which were in- 
adequate and therefore violative of their 
constitutional right not to be deprived of 
their property without due process of law. 
Superintendent Bohlinger’s decision in treat- 
ing this argument states in part: 

“In weighing this argument it must be 
remembered that the use of the plan is 
in no way compulsory upon the appellant 
companies. They may abstain from the writing 
of this type of business, (as do other fire 
insurance companies) or they may write the 
business under a plan of their own under 
any one or more of the alternatives dis- 
cussed previously. Their property and assets 
are in no way taken from them nor put 
to public use without their consent. The 
fact that they may lose business to com- 
petitors does not amount to the confiscation 
forbidden by the due process clauses.” 

The appellant companies also argued that 
utilization of the rating plan would violate 
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provisions of the Insurance Law forbidding 
rates which are excessive, discriminatory, in- 
adequate or unreasonable. Mr. Bohlinger 
said: 

“The plan is designed to produce rates, 
and premiums resulting therefrom, sufficient 
to pay all losses, all expenses and leave a 
reasonable margin for profit. The figure of 
55% is selected as a permissible loss ratio. 
This figure includes expense for claim ad- 
justment. The claim adjustment expense 
may be approximated at around 2.7%. This 
therefore provides 52.3% of the total pre- 
miums for payment of losses. 

“The figure of 55% appears to be a judg- 
ment figure selected by the authors of the 
plan. The 52.3% resulting for losses com- 
pares with the 47!'4% permissible loss ratio 
used in general rate revisions in New York 
and the 50% figure that is sometimes con- 
sidered as a rough sort of ‘break-even’ point 
in the fire insurance business. The difference 
is an attempt to give general recognition to 
the lower acquisition and other expenses 


incident to this type of business as compared . 


with fire insurance generally. 

“After subtracting the 52.3% mentioned 
above, 47.7% remains. It appears that the 
figure of 6% is conceded to be a reasonable 
allowance for profit and the catastrophe 
element. Subtracting the 6% from 47.7% 
leaves 41.7% of the premium dollar for the 
payment of all expenses attributable to this 
class of business. Data presented on behalf 
of the appellants showed an expense ratio 
of 47.5% as the average for 1944 through 
1948 for all fire insurance written by com- 
panies licensed to do business in New York. 
In general rate revisions in past years, the 
Insurance Department has used an expense 
allowance of 49%. If, therefore, the pre- 
mium produced by the filing is to be ade- 
quate to cover expenses attributable to the 
business written under the filing, it must be 
on the theory that such expenses are less 
than expenses for fire insurance business 
generally. 

“The matter of a proper expense allow- 
ance for this type of business was explored 
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at length at the 1948 hearings on the filing 
of October 28, 1948 and at the present hear- 
ings. The finding of Deputy Superintendent 
Walter F. Martineau contained in his deci- 
sion of January 5, 1949 was that a proper 
expense allowance was in the area of about 
34% to 39%. 


“Considerable evidence was introduced by 
the appellants for the purpose of showing 
that certain expenses attributable to this 
class of business were higher than that 
applicable to the fire insurance business gen- 
erally. Upon all the evidence I am of the 
opinion that the 41-42% figure provided by 
the plan under review is reasonable.” 


The Superintendent’s decision also con- 
cluded that the plan does not discriminate 
unfairly between risks. In reaching this 
conclusion the decision refers to the prior 
decision made by Superintendent of Insur- 
ance Albert Conway in June, 1930. Pointing 
out that the former Superintendent had 
found that special conditions existed in re- 
gard to multiple location risks which war- 
ranted their treatment as a special class 
entitled to certain credits, Superintendent 
Bohlinger said: 

“Apart from the weight of authority on 
this specific question, the classification created 
by the eligibility rules and the operation of 
the plan appears reasonable and not unfairly 
discriminatory. The idea of basing a differ- 
ence in rating treatment upon the number 
of locations or units insured reflects a principle 
with considerable precedent in the field of 
property and liability insurance. The record 
contains several concrete examples of this 
type of treatment. For instance, in the field 
of automobile insurance the insuring or 
ownership of five or more vehicles is an 
eligibility requirement for certain rating plans. 
Experience rating in the burglary field re- 
quires 10 or more locations. Examples of 
similar treatment in the case of fire insur- 
ance rates exist. 


“Risks subject to the plan have in addi- 
tion a number of other characteristics that 
set them apart from the usual run of fire 
insurance risks. The typical premium is 
substantially larger. For instance, there was 
evidence showing that of a group of some 
600 risks the average premium amounted to 
$7,600 per account. Two-thirds of these 
risks produced premiums which were under 
$5,000 and the average for this group was 
over $1,900. Certainly it would seem that 
the great bulk of the eligible accounts would 
produce a premium in the neighborhood of 
$1,000. A witness of considerable experience 


State Department Rulings 


with this type of business testified that the 
average premium for his company for forms 
1 and 5 was in the neighborhood of $2,600. 
As compared to this, the premium on the 
general run of fire insurance policies has 
been variously estimated at a number of 
figures well below $1,000. . 


“There are also differences in the cover- 
age provided and the requirements upon the 
assured which sufficiently distinguish this 
business from the usual fire insurance cover- 
age. The coverage provided is excess insur- 
ance applicable only after losses under specific 
underlying insurance is exhausted. Form 1 
is a reporting form and unlike the usual 
policy places an obligation upon the assured 
to conduct his business so that verifiable 
reports of monthly inventories can be pro- 
duced. No blanket coverage is provided as 
is available under some forms of specific 
insurance—the assured must specify a limit 
of liability for each location instead of an 
overall limit for the entire policy. He can 
insure contents only under the plan. He 
cannot combine building and contents cover- 
age under a blanket arrangement as is per- 
missible with some types of specific insurance. 
The plan is designed to provide coverage 
for an insured who has widely fluctuating 
inventories or constantly changing locations, 
characteristics which serve to set these risks 
apart from the usual run of business.” 


The appellants also contended that be- 
cause multiple location business does not 
fall into any particular class or group of 
classes under the National Board’s Statisti- 
cal Plan, it is improper to treat multiple 
location risks separately for rating purposes. 
On this point the Superintendent’s decision 
was: 


“Tt is sufficient to point out that the pur- 
pose of gathering statistics is to reflect the 
operations of the business. The existence 
of a statistical plan therefore should never 
be permitted to be a limitation upon future 
changes in actual business methods. Instead, 
the plan should be modified to reflect such 
changes. To carry the appellants’ conten- 
tion to its logical conclusion would be to 
convert the National Board’s statistical plan 
from the servant of the fire insurance in- 
dustry to the master, preventing any develop- 
ment in fire insurance rate-making or coverage 
which was not recognized in advance by 
the statistical plan.” 


Superintendent Bohlinger’s position up- 
holds the action taken by the majority 
companies within the rating organization 
in making the filing. 
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Violations on Advance 
Premium Payments 


Insurance Commissioner Downey of Cali- 
fornia has issued a bulletin calling the at- 
tention of life insurers and their California 
representatives to possible violations of Sec- 
tion 10540 of the Insurance Code. The sec- 
tion limits the amount of money that may 
be accepted by a life insurer as a deposit, 
out of which future premiums on a policy 
may be paid as they fall due. 


The department’s bulletin No, 53, dated 
March 26, 1946, had called attention to and 
explained Section 10540, and Commissioner 
Downey has sent copies of it to life insurers 
to promote conformity with the section, 
which reads: 


“10540. An incorporated life insurer issu- 
ing life insurance policies on the reserve 
basis may collect premiums in advance. Such 
insurers may also accept moneys for the 
payment of future premiums related to any 
policies issued by it. No such insurer may 
accept such moneys in an amount to exceed 
(1) the sum of future unpaid premiums on 
any such policy or (2) the sum of 10 such 
future unpaid annual premiums on any such 
policy if such sum ‘is less than the sum of 
future unpaid premiums on any such policy.” 


The first sentence of the section, says 


Mr. Downey, is merely a statutory expres- 
sion of what has been a practice of long 
standing and, apparently, the law; namely 
that the insurer may by agreement with the 
insured, accept prepayment of premiums. 
Premiums so paid and accepted by the in- 
surer are true premiums and may not be 
contractually withdrawn by the insured prior 
to termination of the policy contract. There 
is no limitation on the amount of premiums for 
which the insurer can accept prepayment. 


The rest of the section deals with an en- 
tirely different type of transaction which, 
prior to the enactment thereof, could not 
be done, in the opinion of the State Superin- 
tendent of Banks, without violating the 
State Bank Act. The transaction here au- 
thorized is the acceptance by the insurer 
of moneys for credit to so-called “premiums 
suspense accounts” out of which future un- 
paid premiums may be paid as they fall due. 
The amount of money which may be accepted 
by an insurer for this purpose is limited to 
the sum of all future premiums or the sum 
of ten future premiums, whichever is less. 


Bulletin No. 53 concludes with this warning: 
“Particular notice is to be taken of the 
fact that the only antecedent of the words 
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‘such moneys’ appearing in the third sen- 
tence is the word ‘moneys’ appearing in 
the second sentence. The limitation con- 
tained in the third sentence has no applica- 
tion, therefore, to the type of transaction 
recognized by the first sentence; it applies 
only to the type of transaction authorized 
by the second sentence.” 


New Fire and Casualty Manual 


A completely new fire and casualty insur- 
ance manual has been issued by the Insur- 
ance Department of California, The new 
book covers the same subjects as the fire 
and casualty sections of the old insurance 
manual, first published in 1945 but never 
revised. The new Life and Disability Insur- 
ance Manual, issued last March, covers the 
life and disability sections of the old manual. 


The 125-page manual contains these principal 
sections: 


Licensing and Regulatory Law—Definitions 
and General Rules, Fraudulent Claims-Rebates- 
Misrepresentations, Production Agencies; 
Practice and Theory of Fire and Casualty 
Insurance—Fundamental Insurance Infor- 
mation, Fire and Marine Insurance and Allied 
Lines, Surety and Fidelity Bonds, Auto- 
mobile Insurance, Casualty Insurance, Dis- 
ability Insurance, Aviation Insurance, Boiler 
and Machinery Insurance, Water Damage 
Insurance and Livestock Insurance. The 
preface contains a treatment of licensing 
procedure and qualifying examinations. 


Those sections dealing with the Insurance 
Code are mostly paraphrased, and pertinent 
sections of the code are stated as nonlegally 
as possible so that they may be more readily 
understandable by the student. 


The primary purpose of the new manual 
is to provide licensees and applicants for 
licenses as agents, brokers or solicitors with 
a comprehensive text covering California 
laws and the theory and practice of fire, 
casualty and surety insurance. Fire, marine, 
automobile and other classes of insurance 
are presented in concise, specific and appli- 
cable question-and-answer form. Qualifying 
examinations for insurance licenses will be 
based on the material in the new book. 


The manual was prepared by a committee 
representative of the insurance business, 
assisted by staff members of the Insurance 
Department. It can be obtained for fifty 
cents a copy (discount for quantity) from 
Department offices in San Francisco, Los 
Angeles, Sacramento and San Diego. 
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Mutual Group Supports 
Federal War Damage Insurance 


In a surprise move, the Executive Com- 
mittee of the National Association of Mu- 
tual Insurance Agents has announced it 
will support, with one vital modification, 
legislation to reactivate the War Damage 
Corporation. 

The modification asked by the committee 
is the addition of a provision that any sur- 
plus after the operation is ended shall be 
returned to participants in ratio to the 
premiums they have paid. 

When the old War Damage Corporation 
went out of existence last year, it turned 
over to the Treasury’s general fund a sur- 
plus of $210,000,000. R. E. Hill, president 
of the association, will appear before the 
Senate Banking and Currency Committee 
to ask that such an eventuality shall be 
forbidden in any new statute. 


Insurance Advisors Named 
by Defense Board 


Five authorities on insurance have been 
appointed as the Board of Insurance Ad- 
visors to work with the Director of Insur- 
ance for the Department of Defense on mili- 
tary insurance problems, it was announced 
last month. 


The advisory board includes W. Ellery 
Allyn, Insurance Commissioner of Connecti- 
cut and President of the National Associa- 
tion of Insurance Commissioners; Dr. Ralph 
H. Blanchard, Professor of Insurance in the 
Graduate School of Business at Columbia 
University and Director of the Insurance 
Society of New York; Clayton G. Hale, 
managing partner of The Hale and Hale 
Company and Professor of Insurance in the 
School of Business Administration, University 
of Michigan; Reese F. Hill, President of Caro- 
lina Casualty Insurance Company; and 
William F, Lund, Assistant Treasurer in 
Charge of Insurance, Gulf Oil Corporation. 


The Coverage 


Mr. Hill organized and administered the 
War Department’s Insurance Division in 
World War II. Dr. Blanchard was a mem- 
ber of the War Department’s Advisory 
Committee on Insurance from 1941 to 1945. 
Mr. Hale was Assistant Chief, Insurance 
Division, Navy Department, in 1942 and 
1943, and Mr. Lund served as insurance con- 
sultant to the Navy during the war. 


The five men will work with Thomas L. 
Kane, Director of Insurance in the Defense 
Department, to achieve, in General Mar- 
shall’s words, “Efficient and economical con- 
trol of insurance expenditures paid for di- 
rectly or indirectly by the Department of 
Defense incident to material procurement.” 

The Director reports to the Chairman of 
the Munitions Board, and is concerned 
chiefly with setting policy on property and 
casualty insurance problems. 


Limitation on Federal Tort Claims 
by G. I.’s on Active Duty 


The government is not liable under the 
Federal Tort Claims Act for injuries to 
servicemen where the injuries arise out of 
or are in the course of activity incident to 
service, according to a recent decision of the 
Supreme Court. 

The question arose in connection with 
three different negligence cases upon which 
there was a difference of opinion among the 
Courts of Appeals. The first case was 
brought by the executrix of a soldier who 
perished by fire in an army barracks in 
New York. The plaintiff in the second case 
was a soldier who underwent an abdominal 
operation while in the Army and sought to 
recover for injuries arising from that oper- 
ation; he alleged that a towel thirty inches 
long by eighteen inches wide, marked “Medi- 
cal Department U. S. Army,” was subse- 
quently discovered and removed from his 
stomach, and that it had been negligently 
left there by the army surgeon. The third 
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case was a claim for the wrongful death of 
a soldier based upon alleged negligent and 
unskillful medical treatment by army surgeons. 


Mr. Justice Jackson, who wrote the opin- 
ion of the Court, said that the act “should 
be construed to fit, so far as will comport 
with its words, into the entire statutory 
system of remedies against the Government 
to make a workable, consistent and equitable 
whole. . . . The primary purpose of the 
Act was to extend a remedy to those who 
had been without. We know of no 
American law which ever has permitted a 
soldier to recover for negligence, against 
either his superior officers or the govern- 
ment he is serving.” He further pointed to 
the fact that the act makes the law of the 
place where the accident occurred govern 
any consequent liability, so that geographic 
considerations would affect the existence 
and value of a serviceman’s claim. After re- 
marking that such a plan would make no 
sense, the Justice concluded that the Fed- 
eral Tort Claims Act created no new cause 
of action for service-connected injuries and 
that the suits could not be maintained. 
Feres v. U. S. 11 CCH U. S. Supreme Court 
BuLLetINn 169 (December 4, 1950). 


Sparks Club to Spark 


Anniversary Celebration 


The Sparks Club, the country’s largest 
organization of mutual insurance company 
field men, has already begun plans for 1952, 
the two hundredth anniversary of mutual 
insurance. 


George W. Wolf, newly elected president 
of the group,’ has appointed a special “1952 
Committee” headed by Wilfrid L. Coates, 
Jr. The committee will plan the club’s con- 
tribution to the National Mutual Insurance 
Week Convention, to be held in the fall of 
1952 in Philadelphia. 


Clean Risks to Get 
New Rate in New York 


The New York Automobile Assigned 
Risk Plan announced recently that the sur- 
charge that has been required of all persons 
obtaining automobile liability insurance un- 
der the Plan were eliminated in the case of 
“clean risks” effective January 1. 


George J. Schepens, manager of the New . 


York Plan, in announcing the change, ex- 
plained that a clean risk is one that has not 
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been involved in any accident, has not been 
convicted of a motor vehicle or nonmotor 
vehicle law violation and has not been re- 
quired to file evidence of financial responsi- 
bility under any motor vehicle financial 
responsibility law during the three years 
immediately prior to its application for in- 
surance under the Plan. The surcharge re- 
mains in force for all other risks. 


The decision to provide automobile lia- 
bility insurance for clean risks at the same 
rates that apply to motor vehicles that are 
insured without recourse to the New York 
Automobile Assigned Risk Plan has been 
approved by the Plan’s governing committee, 
the New York state superintendent of in- 
surance and all insurance companies that are 
subscribers to the Plan, 


“The New York Automobile Assigned 
Risk Plan was organized in 1941 as a means 
of furnishing insurance to persons who could 
not secure it through customary channels 
for various reasons,” Mr. Schepens said. 
“We recognize, however, that some risks 
qualify for insurance at regular rates. While 
these are isolated cases, the industry feels 
they should be given the recognition they 
will receive hereafter.” 


New Members Join H-A 
Underwriters Conference 


Addition of five new companies to the 
membership of the Health and Accident 
Underwriters Conference was announced 
after a meeting of the Executive Committee 
recently. 


Two actuarial firms—Wolfe, Corcoran, 
and Linder of New York and Coates, Her- 
furth & England of Los Angeles—were ad- 
mitted to membership, along with The Em- 
pire Life Insurance Company of Oklahoma 
City, The Crown Life Insurance Company of 
Toronto, Ontario, and the Guaranty Union 
Life Insurance Company of Beverly Hills, 
California. 


Total membership in the Conference is 
now 162. 


The Conference will hold two meetings 
in Chicago in the near future. A session on 
hospital and medical insurance is scheduled 
for February 5, and the third annual group 
insurance meeting will be held on February 


6 and 7. 


The Conference is also planning two re- 
gional meetings, one in Kansas City on 
February 26 and the other in Dallas on 
February 28. 
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LIFE INSURANCE OWNERSHIP PER CAPITA 
UP 70% IN PAST DECADE 


LIFE INSURANCE 
OWNED IN U. S. 
PER CAPITA 


$400 


$150 


1910 


1950 Sets Record 
for Insurance Buying 


Purchases of new life insurance of nearly 
thirty billion dollars—up almost twenty-five 
, made 1950 a 
record year, according to the Institute of Life 
Insurance 


per cent from the previous year 


Total life insurance in force at the 
end of the year is estimated at two hun- 
dred and twenty-eight billion dollars. 

Per capita ownership is now $1,500, up 
seventy per cent in a decade. Ownership per 
family now exceeds $5,000. Payments to pol- 
icvholders also reached a record peak of 
$3,725,000,0C0 in 1950 


more than four years ago. 


nearly a billion dollars 


“Cost Plus’’ Contract Includes 
Use and Occupancy Insurance 


Reversing the Bureau of Supplies and 
Accounts and part of a decision by one of 
its own predecessors, the Armed Services 
Board of Contract Appeals has ruled that 
a contractor working for the government on 
a cost-plus basis is entitled to include use 
and occupancy insurance premiums, other 
than net profit coverage, in his costs. 


The Coverage 


1940 1950 
INSTITUTE OF LIFE INSURANCE 


“No evidence has been presented on be- 
half of the government to the effect that 
appellant did not exercise reasonably 
sound business judgment in carrying use 
and occupancy insurance and in determining 
the amount of coverage to be effected each 
year, nor does the Board find any cause for 
questioning the reasonableness of appellant’s 
judgment,” the ruling said. 

The appellant, a shipyard, had three con- 
tracts, estimated at eighty-nine million dol- 
lars, with the Navy. The amounts of insur- 
ance premiums involved totaled nearly fifty 
thousand dollars. The contracts required 
the yard to build certain ships, even if hind- 
ered by fire or other catastrophe, unless the 
government saw fit to terminate the con- 
tracts for its own convenience. 

The Board, however, disagreed with the 
shipyard’s contention that the insurance was 
property insurance within the meaning of 
the contract provisions, and dismissed that 
part of the claim relating to net profit insur- 
ance because interest on invested capital 
and finance charges were specifically listed 
as inadmissible in the contracts. Appeal of 
Lake Washington Shipyards, Armed Services 
Board of Contract Appeals No. 128, 
September 25, 1950. 
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Sue Me in St. Louis 


A state court may accept or reject per- 
sonal injury suits arising under the Federal 
Employers’ Liability Act which arise be- 
tween nonresident parties and involve ac- 
cidents occurring outside the state, the 
Supreme Court of the United States has 
ruled in a five-to-four decision. 


The two cases came up through the Su- 
preme Court of Missouri from St. Louis. 
The community has been a favorite spot for 
personal injury damage suits because of the 
generosity of St. Louis jurors with funds of 
defendant railroads. This popularity has 
resulted in crowded dockets and increased 
administrative costs in the St. Louis Circuit 
Court. 


In one case a railroad incorporated in 
Virginia was sued for the death of a resident 
of Tennessee in an accident that occurred 
near the Virginia-Tennessee border, 700 
miles from St. Louis. In the second an Okla- 
homa resident was suing an out-of-state 
corporation for injuries received near his 
home, 647 miles from St. Louis. 


In both cases the railroads asked that the 
suits be dismissed on the ground that St. 
Louis was neither an appropriate nor con- 
venient place to try them. The Circuit 
Court and the Missouri Supreme Court both 
ruled that the request was beyond the Cir- 
cuit Court’s jurisdiction to grant. 


The majority decision of the United States 
Supreme Court said that, in view of the pos- 
sibility that the Missouri Supreme Court 
had made its ruling under the mistaken as- 
sumption that it was compelled to do so by 
federal law, the cases should be remanded to 
that court. State of Missouri ex rel. Southern 
Railway Company v. Mayfield, CCH Work- 
MEN’S CoMPENSATION LAW Reporter § 5305 
(Supreme Court of the United States, No- 
vember 6, 1950). 


Eighty to Attend 
Michigan State Course 


An insurance institute for beginners, de- 
signed to teach the “ABC’s” of property 
and casualty insurance, will be held at Michi- 
gan State College January 7-13. 

Approximately eighty people from Michi- 
gan are expected to attend, and the institute 
teaching staff will include top-flight insur- 
ance agents from the state. 

The course will stress fundamentals in 
general, automobile, fire and casualty in- 
surance, according to Carl L. Strong, co- 
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ordinator of insurance training in the MSC 
Continuing Education Service. Participants 
will be eligible to take the state qualifying 
examination for a solicitor’s license at the 
end of the course. 


The institute is sponsored by the MSC 
Continuing Education Service and the Michi- 
gan Association of Insurance Agents, in 
cooperation with numerous local insurance 
agencies and state offices. 


The Four Insurances 


Group accident and health insurance will 
eventually be “generally accepted social in- 
surance, effective in all forty-eight states,” 
according to Mary Donlon, Chairman of 
the New York State Workmen’s Compen- 
sation Board. 


Leading a panel at the tenth biennial 
General Assembly of the States in Chicago 
last month, Miss Donlon pointed out that 
three such social insurances are already 
accepted—workmen’s compensation, unem- 
ployment insurance, and old age and sur- 
vivors’ insurance. 


“Transition from the wholly voluntary 
provision of group accident and health bene- 
fits by employers in the past to the statutory 
compulsion now in operation in four states 
was facilitated by the increase in the num- 
ber of employers and employees who became 
concerned with welfare plans as a conse- 
quence of the Taft-Hartley requirement for 
collective bargaining,” Miss Donlon said. 

The four states which already have disa- 
bility benefit laws are Rhode Island, Cali- 
fornia, New Jersey and New York. A similar 
law was voted down in Washington in the 
November referendum. 


New York Plans 
Safety Convention 


The twenty-first annual Safety Conven- 
tion and Exposition will be held at the 
Statler and Governor Clinton Hotels in New 
York on April 3 through 6. The meeting is 
sponsored by the Greater New York Safety 
Council in cooperation with sixty-five other 
national and local groups. 

John Cost, division plant personnel super- 
visor of the New York Telephone Company, 
is general chairman of the convention execu- 
tive committee this year. His vice chairmen 
are Walter A. Gustafson, chief engineer of 
the Lumber Mutual Casualty Insurance 
Company, and E. Willard Merritt, field 
supervisor of safety, Walter G. Legge 
Company, Ince. 
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After Life’s Fitful Fever 


Life Insurance and Estate Tax Planning. 
William J. Bowe. Vanderbilt University Press, 
Nashville 4, Tennessee. 1950. 92 pages. $2. 


“Peculiar unto themselves” are the rules 
regulating the estate taxation of life insur- 
ance. The need for Professor Bowe’s book 
is evident for this reason and for the reason 
that the methods by which life insurance— 
often the greatest single asset in an estate 
—can be used to solve problems are almost 
numberless and yet are often neglected. 
With a background of fifteen years of inte- 
grating life insurance programs into the 
estate plans of many of the country’s wealthiest 
individuals, the author clearly, in. nontechnical 
language, discusses the law, regulations and 
court decisions concerning it. Examples of 
what not to do, mistakes made by men with 
just a “little tax knowledge” and great ambi- 
tions to reduce or avoid estate taxes, are 
categorized in his chapter on “Types of 
Planning, Good and Bad.” With actual 
cases he illustrates the errors than can lead 
to subjecting proceeds to income tax, to gift 
tax, to additional income tax or to gift tax 
without income or estate tax benefit. 


The “error” in the 1913, 1916 and 1918 
Revenue Acts—not including as taxable, pay- 
ments to beneficiaries—and the 1942 act’s 
rectification of that error are brought up in 
the chapter on federal estate taxation, as are 
the changes the Technical Changes Act of 
1949 has made in possibilities of transfers. 
In the chapter concerning marital deduc- 
tions the revolutionary changes brought 
about by the passage of the 1948 act—which 
“Instead of drawing the instrument with 
studious care to avoid estate tax on the 
death of the surviving spouse,” uses the 
same “studious care” to “assure that such 
bequest shall be subject to such tax, unless 
the property is consumed during the life of 
the beneficiary.” Advice is given to partners 
in a business and businessmen in general 
in his final chapters. Pitfalls to be avoided 
are listed under such headings as “The 
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Purchase Price May or May Not Fix the 
Tax Valuation,” “Restrictions Which Fail 
to Freeze the Value,” “Restrictions Which 
Freeze the Value” and “Inter Family Agree- 
ments” in the concluding chapter. 


Old Friend in New Wrapper 


Hold Your Tongue! Morris L. Ernst and 
Alexander Lindey. Abelard Press, 381 
Fourth Avenue, New York 16, New York. 
287 pages. $3. 


Anyone who writes libel insurance can 
combine business with pleasure in skim- 
ming through the revised edition of this 
witty and authoritative study of libel and 
slander law. The revision includes much 
material based on experience subsequent to 
the first edition of 1936; for example, the 
fact that it was not libelous to call a man 
a Communist in 1940, but was in 1941. 


District Directory 


Union List of Legislative Histories. Law 
Library Society of the District of Columbia. 
Miss Miriam C. Vance, 616 Continental 
Building, Washington 5, D. C. 1950. 78 
pages. $1. 


Covering the legislative history holdings 
of more than thirty major libraries of the 
District of Columbia, this list is an indis- 
pensable tool for the law librarian whose 
clients demand cumulated knowledge and 
short-cuts to answers to their statutory 
problems. 


The result of four years of research by the 
Committee of Law Librarians, the list cum- 
ulates, revises and supplements the lists 
which appeared in the November, 1946 and 
May, 1947 issues of the Law Library Journal. 
It adequately answers the general request 
in Washington libraries for a directory of 
sources of legislative histories, and should 
be useful to those who are looking for the 
intent of Congress as to some fine point of 
law as well as those who seek a general 
history of a particular statute. 
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Liberty Through Power 


Power and Morals. Martin J. Hillenbrand. 
Columbia University Press, Morningside 
Heights, New York 27, New York. 1949. 
217 pages. $3.25. 


In drawing up a political philosophy 
whereby power can become the servant of 
man rather than his master, author Hillen- 
brand turns to the first principles as ex- 
pressed in the traditional Scholastic theory 
of natural law. Admitting the presumptuous- 
ness of attempting to present a “solution” 
to the problem of power in his book, he 
makes it plain that his project is to present 
a clear idea of what the problem is—an in- 
dispensable condition in any problem solving. 


Though disagreeing with Bertrand Rus- 
sell’s statement that power is the chief de- 
sire of men, he states that it ts a basic 
phenomenon of political and social life as 
human beings are constituted, and gives his 
definition of it as “the ability to produce 
intended effects or effects which may pos- 
sibly be intended.” Chief among the powers 
feared by men (which he designates as 
social, economic and the power of force) is 
the power of force which finds its highest 
power of expression in the state. The think- 
ing man of today is aware that civilization 
has no means of control over this power of 
force and thus retains none of the senti- 
mental optimism or faith in “inevitable 
progress” so prevalent at the time of World 
War I. He faces with fear the “implica- 
tions”’—the book was obviously published 
before July 25 of this year—that such lack 
of control holds. : 


Of the two possible ways of controlling 
the power of force, Hillenbrand rejects that 
of the threat, or actual use, of a superior 
force (which presents the problem of con- 
trolling the superior force) and holds that 
the answer lies in a pressure of criteria of 
conduct on possessors of power—‘Power 
as a trust”—which criteria must be desired 
and considered necessary by “men of good 
will.” To obtain these criteria it first must 
be established that ideas can influence con- 
duct and institutions (Marx and Zola to the 
contrary). In dismissing the deterministic 
view the author quotes from Leonard 
Woolf's Barbarians at the Gate: 


“It is fashionable today to believe that 
ideas have little or no effect upon the social 
history of human beings, that history is de- 
termined only by violence and by economics. 
This is one of the grossest and strangest 
delusions that have entered the muddled 


brain of that distracted political animal, 
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man, and one of the strangest things about 
it is that those who are among the most fer- 
vent propagators of the delusion are also 
those who spend an immense amount of time 
and energy in trying to get political ideas in- 
to the heads of the masses in order that the 
masses may do what the propagators want 
them to do.” 


The only theory that provides both criteria 
and obligation in the political sphere—the 
primary sphere of physical power—is one 
based on a valid system of ethics the ob- 
servance of which is a matter of moral ob- 
ligation, which in turn must be an integral 
part of a general philosophy and the validity 
of the theory depends on the valadity of that 
philosophy. In conjunction with such theory, 
he quickly adds, also necessary to the “good 
society” are the social and economic factors 
—and immediately he proceeds to draw a 
parallel between Cesarism’s bringing loss of 
power to Rome at a time of moral collapse 
and the abuse of power in the twentieth 
century in an era of large-scale abandon- 
ment of ethical standards, 


Mr. Hillenbrand agrees with writers Chris- 
topher Dawson and Ross Hoffman who pic- 
ture totalitarianism as an attempted adjustment 
(though a perverted one) to the constantly 
growing complexity, disintegration and 
formlessness of modern life. An adjustment, 
he reminds us, that liberal social and po- 
litical theory has failed to meet. The mod- 
ern liberal, he says, espouses “traditional 
Western political and social ideals” and 
proceeds to “deny away every reason for 
accepting them by rejecting the philosophy 
from which they derived.” Liberalism is not 
a “fixed credo”—opinions on its nature 
ranging from Laski’s economic interpreta- 
tion to Dewey’s humanitarian—it is rather 
a climate of opinion and emotion. A more 
structurally consistent basis for values and 
action, therefore, is needed to stop the trend 
toward political amorality characteristic of 
the times. 


The relative merits of positivism, utilitar- 
ianism, pragmatism, contractualism and legal- 
ism are discussed and dismissed as insufficient. 
Legalism, we are told, like politics, must be 
grounded in ethics and its rules must have 
moral sanction. Modern legal theory does 
not “come to grips” with the problem of 
power, prevention of the abuse of which is 
a primary function of law; too much thought 
is given to developing legal formulae and 
none to the inadequacy of legal theory to 
establish an obligation towards the norms of 
law that would ban the abuse of power. Ref- 
erences are made to the various theories, 
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principles and schools popular now and in 
the last century. No detailed discussion, 
however, the author evidently assuming his 
readers have adequate backgrounds in legal 
history. Contemporary legal theory is non- 
creative. This point is illustrated by an 
avowal that today law is depicted “purely in 
terms of its existent positive self,” with 
sometimes a reluctant admission that a rule 
was “bad, too bad, but nevertheless the 
rule.” Pure pragmatic utility will never be 
enough, he concludes, for the success of the 
international community. Its establishment 
and success will only be possible in terms 
of an ethical theory, when attempts to iso- 
late law from general philosophy and polit- 
ical theory cease. 


The traditional concept of the natural 
law, then, according to the author, is found 
at the end of the search for a valid theory, 
“one which is firmly grounded in a true ap- 
praisal of reality.” Two of the most important 
chapters in the book consist of applications 
of this theory to the great problems of 
power in the physical sphere—the use of 
physical force and the relationship of au- 
thority’s power to individual liberty. 


Conflicting theories on whether violence 
or nonviolence is more effective, more equit- 
able, more economical and/or more moral— 
those of Gandhi, Huxley, Thoreau, Tolstoy, 
et al., are proffered under his chapter on 
“The Function of Violence.” Some detail is 
given to Gandhi’s Satyagraha movement 
here, along with a warning to those who re- 
gard Aldous Huxley as a kind of purveyor 
of “Hollywood Buddhism” that the basic 
questions he poses and answers in relation 
to power and violence must be considered 
by political scientists. “In an ideal order 
of society,” he states, “there would be no 
need for violence. Each individual would do 
his duty, and the governing of men would 
consist solely in the organization and direc- 
tion of common projects for the general 
welfare... . We are obviously far.from such 
an ideal, and perhaps the best we can hope 
for is a minimization of conflict through the 
observance, by as many individuals as pos- 
sible, of those ethical principles which pro- 
hibit the assertion of selfish interests to the 
detriment of the superior rights of others. 
The greater the triumph of justice and 
charity, the closer we can approach uni- 
versal non-violence. Lacking justice and 
charity, men and governments will continue 
to abuse, and in turn fall prey to, the power 
of violence.” 


According to the traditional Scholastic 
doctrine, the immediate source of legitimate 
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political authority is the people forming a 
community who have the right to determine 
what form of government they want. The 
question of just how much liberty is desir- 
abie and how much compulsion should be 
exercised by authority is of great importance 
in politico-ethical theory. As the end of 
authority is the common good which is “the 
fullest possible development of every person 
consistent with the fullest possible develop- 
ment of every other person, and hence the 
furtherance of those liberties which are in- 
dispensable to such fullest possible develop- 
ment,” the ultimate resort to authority, 
coercion, should be used to liberate, not 
constrain. 


When a satisfactory relationship is found 
between authority and liberty in all spheres 
of activity the problem of power is solved. 
In an imperfect world, however, the most 
man can hope for is a general tendency, in 
a given period, towards a moral control of 
power and by legitimate national and inter- 
national authority sanctioned by morals. 


Author Hillenbrand concludes: “Abuse of 
power is something men must always fear, 
but power rightly used is the basis of civil- 
ization. Power without morals is the scourge 
of mankind. Power with morals is man- 
kind’s greatest servant.” 


Long Life—A Mixed Blessing 


The Aged and Society. Industrial Relations 
Research Association, 704 South Sixth Street, 


Champaign, Illinois. 1950. 237 pages. $3. 


If greater length of life, so avidly desired 
by the individual, is not to become a curse 
to society, effective accommodations must 
be made for it. That is the point of this 
symposium on the problems of an aging 
population. 


Part I is devoted to stating the material 
of the problem. Three articles show clearly 
the new age distribution in the new so- 
ciety. Henry S. Shryock, Jr., of the Census 
Bureau, says in his contribution, “The 
population of the United States has been 
aging for at least a century and a half. 
The general trend has been similar to 
that in most of the rest of the Western 
cultural sphere, namely in Europe and 
among those people of European descent in 
the British Dominions. Furthermore, there 
are no signs that this process will cease in 
any of these countries in the foreseeable 
future.” More specifically, two other ar- 
ticles treat “The Aged in Industrial So- 
cieties” and “The Aged in Rural Society.” 
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The second part of the symposium is con- 
cerned with “Older Workers and Social 
Patterns.” The functions of the unions, 
pensions, industry in general and provisions 
other than monetary—these are placed in 
proper perspective for an adequate evalua- 
tion of our social patterns in the treatment 
of problems of the aged. 


In perfect logic, the theme is projected, in 
Part III, into the future. Research has been 
extensive, and promises to increase. The 
concluding article, “Medical-Social Aspects 
of the Aging Process,” is by J. H. Sheldon, 
of Wolverhampton, England. The article 
reflects a painstaking examination of the 
social and physical disposition of a certain 
segment of England’s aged. A valid impli- 
cation may be drawn that questions and 
answers on the old folks that show up in 
Mr. Sheldon’s figures and charts may well 
be applied to all of the “western culture,” and 
particularly to the United States, where the 
raised standards of living and medical care 
have served to move upward the median age. 


ARTICLES 


“Proximate Cause” and Texas Courts... 
A meaningless phrase which can be substi- 
tuted for any lacking element of a negli- 
gence case when decision on that element 
becomes difficult, “proximate cause” has “by 
its promise of easy decision” led the courts 
astray. Its influence on Texas negligence 
law is discussed in three parts.—Green, 
“Proximate Cause in Texas Negligence Law,” 
Texas Law Review, April, May and June, 
1950, 


Agent as Fiduciary . . . A law professor 
discusses fiduciary obligations of agents, and 
asserts that a “middle man” appears to be 
neither fiduciary nor agent—Evans, “Fi- 
duciary Obligations of Agents,” IVestern Re- 
serve Law Review, June, 1950. 


Administrative Law—Federal . . . Dis- 
cussed in this lengthy article are “changing 
ideas of American executive power” as they 

‘relate to administration and administrative 
law, with reference to the writings of Freund, 
Wyman, Goodnow and Willoughby.—Grund- 
stein, “Presidential Power, Admiristration 
and Administrative Law,” George lV ashing- 
ton Law Review, April, 1950. 


Authority on Appeal . . . Briefing and 
argument of an appeal is the subject matter 
of this article, written by an associate jus- 
tice of the Appellate Division of the New 
York Supreme Court.—Carswell, “The Brief- 
ing and Argument of an Appeal,” Brooklyn 
Law Review, April, 1950. 
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Great Lakes-St. Lawrence Seaway .. . 
In the 1920's, railroad executives supported 
construction of such a seaway. Today the 
American Association of Railroads is the 
strongest opponent to the project. Here is 
a summary of the reasons given for the sup- 
port extended three decades ago, but with- 
held at the present time.— Angel, “The 
Great Lakes-St. Lawrence Project,” Land 
Economics, August, 1950. 


Government at the Fifth Level . . . The 
author advocates world government, and he 
feels that the “people of the United States, 
of all people in the world, should find it 
easy to accept.”—Oliver, “World Govern- 
ment Inevitable,” Temple Law Quarterly, 
July, 1950. 


“Freedom from the Press” .. . Is free- 
dom of the press abundantly realized, is 
the individual as much interested in freedom 
from the press as he is in freedom of the 
press, and what is the relationship of gov- 
ernment, press and individual? For an an- 
swer, see Donnelly, “Government and Free- 
dom of the Press,” Illinois Law Review, 
March-April, 1950. 


Whose Business Is It Anyway? . . 
“Mine,” says the private entrepreneur in 
Russia. “You’re wrong—it’s ours,” say the 
Soviet leaders. The author examines busi- 
ness trends in the past thirty-two years in 
the U. S. S. R—Hazard, “Soviet Socialism 
and Private Enterprise,” New York Univer- 
sity Law Review, July, 1950. 


United States Supreme Court v. District 
Courts . . . The problem of whether the 
Supreme Court has limited jurisdiction of 
district courts beyond the requirements of 
the Constitution and the judicial code is dis- 
cussed by Fraser, “Some Problems in Fed- 
eral Question Jurisdiction,” Michigan Law 
Review, November, 1950. 


Social Problems at the State Court Level 
. - » The, growing tendencies of state gov- 
ernments to become involved in the solution 
of social problems places new responsibilities 
on state courts and their judges.—Dolan, 
“Social Responsiveness of State Courts,” 
University of Pittsburgh Law Review, Winter, 
1950. 


Rent Freeze . . . It has been claimed 
frequently that the maximum-rent-date me- 
thod of rent control is attractive for its 
simplicity; Mr. Willis discounts this as a 
myth in many situations. — Willis, “Rent 
Control: The Maximum Rent Date Method,” 
University of Pennsylvania Law Review, 
April, 1950. 
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NEGLIGENCE 

| Cases Involving Negligence, 

| as Reported by CCH NEG- 
LIGENCE REPORTS | 


Measure of Damage 
from Defective Materials 


A manufacturer of radio cabinets bought 
paints and lacquers from another manufac- 
turer for the finishing of his product. Dur- 
ing an extended period the paints did not 
work properly, and rejections of finished 
cabinets soared. The cabinetmaker sued 
the paint manufacturer for damages sus- 
tained, and the original jury found the plain- 
tiff entitled to damages in the amount of 
$562,000. 


The defendant appealed on four grounds: 
it charged misjoinder of causes of action in 
that one count of the notice of motion in- 
volved breach of warranty, two involved 
torts and the other negligence; it denied 
that there had been any implied warranty; 
it contended that testimony by an outside 
witness could not be used because the testi- 
mony was based on unverified statements; 
and it objected to the court’s instructions 
to the jury as to the proper method of prov- 
ing and measuring damages. 

The resulting litigation produced a spec- 
tacular amount of evidence. It filled seven 
volumes of more than 3,000 pages and an- 
other volume of 212 pages listing 125 exhibits 
for the plaintiff and fifty-six for the defendant. 


The court found, on the first point, that 
“In Virginia, the distinction between com- 
mon law forms of actions has largely dis- 
appeared since the adoption of our notice 
of motion statute,” and cited a number of 
cases in which two or more counts were 
allowed in the same action. 
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The contention that there was no implied 
warranty was also brushed aside. The paint 
manufacturer had studied the operations of 
the finishing plant, and its agents had con- 
vinced the customer that “their company 
was competent to make finishing materials 
for the particular uses required, to prescribe 
the processes of application, and to test 
materials and direct processes in order to 
determine that the materials would produce 

. a finish equal in all respects to sample 
cabinets 


The third point was also rejected by the 
court. The paint manufacturer had objected 
to including testimony by an outside CPA 
because it was based on company records 
rather than his own knowledge. The court 
said the testimony “merely proved the op- 
erations ... from a financial standpoint . 

It did not establish responsibility for the 
factors which created the loss, or allocate 
the loss to the factors involved.” 


The paint company’s fourth point, how- 
ever, was accepted by the court and on that 
basis a new trial was ordered. The cabinet- 
maker had relied upon memory rather than 
records on many essential matters, and tes- 
timony had been introduced to show that 
the plant was in operating difficulties on a 
number of grounds other than those involv- 
ing the’ defendant paint company. 


The cabinet manufacturer had used two 
methods to estimate damages. For one month 
it had charged excess costs of direct labor, 
material, and fixed overhead plus $20,000 
“for lost effort.” For the six-month period 
following, it had charged the amount by 
which production costs had exceeded income 
from sales. 


Confusion in the factory, said the opinion, 
“was plant-wide, due to increased burdens 
put on the plant as a whole. There was no 
way to ascertain whether one or more fac- 
tors created the confusion, or only a part, 
or whether all combined were responsible.” 
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Summarizing the complexities of the case, 
the opinion concluded: “Since we are of 
opinion that the plaintiff is entitled to a 
recovery against the defendant, and that the 
only uncertainty is as to the true amount, 
it only remains for us to declare the proper 
method of proving and measuring the dam- 
ages.” Upon the new trial, the opinion di- 
rected, “the damages are to be measured 
by the direct cost of all labor and material 
required to refinish cabinets defective be- 
cause of the failure of paint finishing ma- 
terials, plus fair and reasonable overhead 
expenses, that is, factory and administrative 
expense, properly chargeable to the refin- 
ishing operations during the reasonable time 
required for refinishing.”—E, I, duPont de- 
Nemours & Company v, Universal Moulded 
Products Corporation, Virginia Supreme Court 
of Appeals. November 27, 1950. 18 CCH 
NEGLIGENCE Cases 906, 


Failure to Attend Mother 
After Childbirth 


A woman employed a doctor to attend her 
during pregnancy and deliver her child. His 
services were satisfactory, and the child was 
delivered in the home, ten miles out in the 
country. 


A few days later the wife’s breasts began 
to swell and give her pain. The husband 
tried on three different days to reach the 
doctor and, being unable to do so, left word 
at the doctor’s office of the woman’s condi- 
tion. The breasts became infected and even- 
tually burst, and the woman was unable to 
do her usual housework for nearly a year. 


The court said that the usual ordinary 
care given a mother by a physician in an 
obstetrics case includes visits on the third, 
fourth, and fifth days after the birth of the 
child. Since the defendant failed to give the 
mother that care reasonably required under 
the circumstances, judgment was rendered 
for the plaintiff—Hirsch v. Hay, etc. et vir. 
Tennessee Court of Appeals. November 3, 
1950. 18 CCH NEGLIGENCE Cases 902. 


Failure to Tie Ruptured Artery 
Is Negligence 


A pregnant woman had been given pre- 
natal care by two osteopaths, and they de- 
livered her of a baby weighing more than 
ten pounds. The mother was wheeled to a 
ward, and about forty-five minutes later she 
complained that the bedding was wet. The 


husband found a large amount of blood in 
the bed and called a nurse. 


The nurse inserted a packing and gave an 
injection to stop the bleeding. One of the 
osteopaths began massaging the patient, and 
continued to do so until she bled to death 
about two hours later. The other osteopath 
also worked on the patient, but did not 
examine her. In fact, the defendants ad- 
mitted in court that at no time did they try 
to determine the cause of the bleeding. 

Medical testimony was introduced to show 
that in cases where such bleeding continued 
for more than five minutes, proper practice 
required an examination to determine its 
cause. Further medical testimony was that 
the proper way to stop the bleeding was to 
tie the ruptured cervical artery, and that the 
location of the rupture was such that this 
could have been accomplished. 


The Supreme Court of Oregon affirmed 
the judgment of $10,000 for the widower 
and his four small children.—Stroh, Admr. v. 
Rhoads et al. Oregon Supreme Court. April 
11, 1950. 18 CCH NEGLIGENCE Cases 270. 


Contributory Negligence 
Involves Appreciation of Danger 


Mere knowledge of the physical charac- 
teristics of an object without any appreciation 
of its danger will not add up to contribu- 
tory negligence as a matter of law, the Idaho 
Supreme Court pointed out recently. 

In the case discussed, a workman was 
employed to remove some trees from a prop- 
erty, and to do so had to call city employees 
to remove the wires to a street lamp. These 
wires were on a separate circuit from those 
carrying power to residences, and carried 
2,300 volts. 

The wires were taken down, coiled up, 
and hung on a tree. In the late afternoon, 
when the street light circuit went on auto- 


matically, the wires began to flash and sparkle.’ 


The workman went toward the wires; al- 
though no one saw him actually touch 
them, he was electrocuted. 


The municipality admitted negligence, but 
argued that the workman was guilty of con- 
tributory negligence when he deliberately 
put himself in peril by walking up to the 
wires. The court held that “The decedent 
did not know and had no means of knowing, 
and there is nothing in the record to show 
that he understood that the current of elec- 
tricity was of such voltage as to do harm 
to him or cause his death, or that a rea- 
sonably prudent person would have known 
or should have known that fact.” The jury’s 
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decision that the deceased had not been 
guilty of contributory negligence was up- 
held. 


Damages had been awarded to the widow 
and children in the amount of $40,000, and 
one reason for the appeal was the munici- 
pality’s contention that the sum was exces- 
sive. On this point, too, the court ruled 
against the city, saying: “The value of money 
lies not in what it is, but what it will buy. 
The increased cost of living and diminished 
purchasing power of money should be rec- 
ognized as a proper matter for consideration 
in passing upon a verdict when attacked as 
excessive or inadequate. The amount of the 
verdict in this case is reasonably within the 
proof offered.”—Hooton et al. v. City of 
Burley. Idaho Supreme Court. May 23, 1950. 
18 CCH NEGLIGENCE CAsEs 366. 


Invitee Guilty 
of Contributory Negligence 


A woman entered a dress shop, selected two 
dresses, and asked if she might try them 
on. The clerk waved toward ,the back of 
the store and said, “Certainly, right there 
in back.” Seeing two identical curtained 
doorways, the woman entered one and found 
herself in a small private office. 


Noticing a door slightly ajar, she went 
through it, assuming this was the entry to 
the fitting room. After taking a few steps 
in a dim light, she fell down a flight of 
stairs into a basement storeroom and was 
injured. 


The majority of the court held that a pro- 
prietor’s liability for negligence extends only 
to those parts of his premises which cus- 
tomers have been invited to use, and he is 
chargeable only with reasonable care. 


Further, since the woman went on to the 
doorway when she admittedly knew she 
was not in the fitting room, and since the 
dim passageway she entered obviously was 
not a fitting room either, the court found 
her guilty of contributory negligence. There 
was no cause of action against the pro- 
prietor, said the majority. 


A vigorous minority dissent was entered. 
“She did what an ordinary, reasonable per- 
son would have done,” said the dissenting 
opinion. “The natural thing for her to do 
was to look around for the dressing room 
to which she had been directed.”—Thompson 
v. Beard and Gabelman, Inc. Kansas Supreme 
Court. Filed April 8, 1950. 18 CCH NEc- 
LIGENCE CASEs 257, 
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Railroad Has Duty to Provide 
Adequate Drainage for Floods 


During a flood, a creek overflowed between 
a levee and a railroad embankment. The open- 
ing through the embankment could not carry 
the water off fast enough, and the water 
backed up on farm lands, damaging crops. 

A jury awarded the plaintiff farmers dam- 
ages in the amount of $20,000, and the rail- 
road appealed. 


The railroad contended first that the water 
in the creek was not obstructed. To this 
the court replied by quoting the statute 
which specifically reads, “including surface 
water.” The railroad also held it had the 
duty only to provide an opening large enough 
to pass through as much water as could be 
carried off on the other side. The court 
said, “We find neither words nor context 
which warrants any such construction.” 

The railroad also argued that this partic- 
ular bridge was under the control of a drain- 
age district and therefore not subject to the 
general statute. To this contention the court 
said “No.” 

The amount of damages awarded was not 
based upon the evidence, the railroad said, 
because the jury had allowed each plaintiff 
about sixty per cent of the damages claimed. 
“From the facts before us,” the court said, 
“we cannot assume the jury returned any- 
thing but an honest verdict upon the evi- 
dence before it. The allowance of damage 
[as to the amount the jury could allow] is 
well within the pleadings and the proof.” 

The damages awarded by the jury were 
approved by the court—<Smithpeter, et al. 
v. Wabash Railroad Company. Missouri Su- 
preme Court. June 13, 1950. 18 CCH NEc- 
LIGENCE CASES 334. 


Tenant's Guest Is Landlord's Invitee 


The plaintiff was living with relatives in 
an apartment they rented. The water-back 
of a pot stove in the kitchen exploded, in- 
juring him, and he sued the landlord for 
damages. 


The action was dismissed by the inferior 
court on the ground that the landlord did 
not have any duty toward the plaintiff. The 
Appellate Division of the New Jersey Su- 
perior Court reversed, holding that the land- 
lord is bound to use reasonable care to 
keep the premises in proper condition, and 
that the duty is owed not only to the tenant 
but to his invitee —Daniels v. Brunton. New 
Jersey Superior Court, Appellate Division. 
October 30, 1950. 18 CCH NEGLIGENCE CasEs 
925. 
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Warehouse Floor Collapsing— 
Joint Tortfeasors 


While plaintiff’s decedent was stacking 
cases of beer in a warehouse, the floor col- 
lapsed and he was fatally injured. Plain- 
tiff’s case rested upon the theory of res ipsa 
loquitur but during the trial the defendants, 
in an effort to place responsibility for the acci- 
dent, brought to light several specific acts of 
negligence on the part of the various de- 
fendants. Defendant A was the owner of 
the building and subleased it to Defendant 
B. The lease from A to B contained a pro- 
vision that B should maintain and keep the 
building and premises in good repair, except 
the walls and roofs. B then leased the build- 
ing to C. While C was in possession of the 
building, he noticed that the floors were 
starting to sag. C notified A and B but 
all the parties decided to let the matter go 
for a few weeks until C was able to remove 
his stock from the floors. C used the premises 
as a warehouse and while an employee of 
a third party was delivering goods to the 
premises the floor collapsed and he was 
fatally injured. The lower court gave judg- 
ment for plaintiff against A, B and C. 


The first question raised on appeal was 
the correctness of the lower court in allow- 
ing the plaintiff to recover on the theory of 
res ipsa loquitur after specific acts of negli- 
gence had been proved. Both A and B 
argued that the putting of weight on the 
floors by C after defects in the floor had 
been discovered was an intervening cause 
that relieved them of liability. A also al- 
leged that he should not be liable since, in 
his lease to B, B promised to keep the build- 
ing in good repair. 


Held: Judgment for plaintiff affirmed. 
(1) The doctrine of res ipsa loquitur allowed 
the plaintiff to plead general negligence and 
the defendant then had the burden of coming 
forward to show that he had not been negli- 
gent. If the plaintiff had pleaded res ipsa 
loquitur and also proved specific acts of negli- 
gence, the doctrine of res ipsa loquitur would 
have lost its force and the case would have 
had to be determined upon the facts show- 
ing specific negligence. But in this case the 
defendant proved the specific acts of negli- 
gence, and not the plaintiff, and so the 
plaintiff properly relied upon the doctrine 
of res ipsa loquitur. 


(2) The conduct of C in placing weight 
on the floor was not an intervening factor. 
A and B knew of this and when they al- 
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lowed C to continue to use the building after 
the danger became apparent, they were guilty 
of negligence. 


The fact that the lease from A to B con- 
tained a provision that A should be liable 
only for the walls and roof did not relieve A 
from liability since by the terms of the lease 
he knew the building was to be used for a 
warehouse and by implication he represented 
that it would be suitable for that purpose.— 
Waterbury v. Riss & Company, Inc., Rocky 
Mountain Industries, Inc., et al. Kansas 
Supreme Court. Filed June 10, 1950. 18 
CCH NEGLIGENCE CASEs 488. 


Water-Filled Sump— 
Gross Negligence 


Plaintiff alleged that the death of his minor 
son was caused by the defendant’s gross neg- 
ligence in failing to abate a nuisance, a water- 
filled sump, where the boy was drowned. 
Defendant was engaged in the business of 
excavating sand from the property in ques- 
tion and maintained a hole in the lower por- 
tion of the land where excess water could 
accumulate. The water from the hole was 
pumped out into the city sewer system. At 
the time of the accident, the pump used to 
remove the water was not operating due toa 
defect in the machinery. Plaintiff's son tres- 
passed on the land and while swimming in 
the sump was drowned. The theory of plain- 
tiff’s case was that of gross negligence and 
not of mere negligence or of attractive nui- 
sance, The lower court gave judgment for 
the plaintiff. 


Judgment for plaintiff was reversed. The 
court was of the opinion that the evidence 
was not sufficient to warrant a finding of 
gross negligence. “Nothing in the record 
tends to prove that the defendants were in 
any way forewarned that permitting water 
in the sump was a menace to public safety 
in that some member of the public might 
undertake to bathe or swim in the stagnant 
water and in consequence come to his death 
by drowning, . . . Defendant’s failure to re- 
move stagnant water from the sump within 
eight or nine days .. . was not evidence of 
gross negligence, regardless of the fact that 
in failing to abate the nuisance defendants 
were violating the city ordinance which was 
some evidence of ordinary negligence.”— 
Graves et ux., Administrator v. Dachille et al., 
d.b.a, Dachille Trucking Company. Michigan 
Supreme Court. Filed June 5, 1950. 18 CCH 
NEGLIGENCE Cases 401. 
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Liability for Repairs to Airplane 


A pilot sued an aircraft manufacturer 
because he and the owner of one of the 
company’s planes had returned it shortly 
after its purchase, complaining that the en- 
gine did not work properly. The company 
repaired the plane and delivered it to the 
owner and the pilot. A few days later it 
crashed and the pilot was injured. 

The pilot sued for $50,000 and the trial 
court dismissed the suit on the ground that 
the complaint had failed to state a cause of 
action; the pilot appealed. 

Reversing the trial court, the Court of 
Appeals said, “While the complainant uses 
language susceptible of an action for breach 
of warranty, his brief and argument leave 
no doubt of his intention to plead a cause 
of action in tort.” The court said this was 
allowed “under the rules of simplicity and 
liberality, upon which we insist.” 

The court assumed the case had been dis- 
missed on the motion that the manufacturer 
had no contractual relationship with the 
pilot. It then demolished this line of rea- 
soning by quoting an earlier decision: “If 
to the element of danger there is added 
knowledge that the thing will be used by 
persons other than the purchaser, and used 
without new tests, then, irrespective of con- 
tract, the manufacturer of this thing of 
danger is under a duty to make it care- 
fully.” 

The airplane manufacturer had also claimed 
that in this case it had acted not as the man- 
ufacturer but as the repairer. The court 
disagreed with the contention, but brushed 
it aside because “The rule of liability has 
been made generally applicable to one who, 
as an independent contractor, negligently 
makes, rebuilds, or repairs a chattel for an- 
other."—Vrooman v. Beech Aircraft Corpo- 
ration. United States Court of Appeals, Tenth 
District. June 26, 1950. 18 CCH NEGLIGENCE 
Cases 406. 


Defective Sidewalk— 
Standard of Care 


While plaintiff was walking along the side- 
walk, she tripped in a hole and fell, as a re- 
sult of which she suffered a fracture of her 
hip. The sidewalk at the place where the 
accident occurred consisted of adjoining con- 
crete blocks. One of the blocks had broken 
away from an adjoining block, so as to be 
depressed approximately two inches at the 
point of joinder. There also was a hole along 
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the line of depression. Plaintiff admitted that 
she did not see the hole prior to falling, and 
stated that she must have been looking in 
another direction at the time she fell. De- 
fendant contended that plaintiff did not ex- 
ercise proper care and caution, and that her 
injury resulted from such failure. From a 
verdict for the plaintiff, the defendant ap- 
pealed. 

The judgment for plaintiff was affirmed. 
The jury could have properly inferred from 
the record that plaintiff used reasonable care 
for her safety. “Plaintiff had a right to as- 
sume that the sidewalk was reasonably safe 
for ordinary travel and she was not required 
to keep her eyes continuously on the side- 
walk. She was only required to use the de- 
gree of care exercised by ordinarily prudent 
persons in similar circumstances.”—Burdick 
v. City of Huntington. West Virginia Court 
of Appeals. Filed February 28, 1950. 18 
CCH NEGLIGENCE CAsEs 149. 


Limitation on Steamship Ticket 
Held Effective 


Plaintiff, a citizen of the United States, 
purchased passage to Sweden on a Swedish 
ship. He was injured when he suffered a fall 
aboard the ship while it was docked in Sweden 
and brought this action against the owner 
of the ship. On the back of the ticket issued 
to the plaintiff was the following printed ma- 
terial, which read: “In any case where Sec- 
tion 4283A of the Revised Statutes of the 
United States shall apply the shipowner shall 
not be liable for any claim for loss of life or 
bodily injury unless written notice of the 
claim shall be given to the shipowner within 
six months from the day when the death or 
injury occurred, Suit to recover on any claim 
shall not be maintainable unless commenced 
within one year after the day when such 
death or injury occurred.” Plaintiff com- 
menced suit nineteen months after the date 
of the injury. 

The question for the court was whether 
this limitation operated as a bar to this action. 


The court held that: “The condition on the 
back of the ticket was one which was clearly 
permissible under the statute, and one which 
was binding on the plaintiff and barred this 
action. ... The passenger, by accepting and 
using the ticket was bound by the provisions 
of the contract, whether or not he read them or 
had them called to his attention.” Judgment 
for defendant.—J/ansson v. Swedish American 
Line. United States District Court, District 
of Massachusetts. March 31, 1950. 18 CCH 
NEGLIGENCE CASEs 261. 
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Storekeeper Not Insurer 


Plaintiff sustained injuries when she slipped 
and fell on the floor of defendant’s store. 
She alleged that the injuries were caused 
by the negligence of defendant in two re- 
spects: (1) in permitting the floor to be- 
come slippery and dangerous due to a 
combination of water and slush tracked in 
by other patrons and (2) in having pre- 
viously treated the floor with a liquid floor 
dressing. 

The evidence showed that the floor dress- 
ing had been applied in a customary and 
usual manner eleven days before plaintiff's 
accident, that the dressing ordinarily dried 
within the course of a few hours and that 
it would have no slippery qualities after the 
lapse of eleven days. On the morning of 
December 19, just prior to plaintiff’s injury, 
the floor had been mopped three times with 
an ordinary mop because of the water and 
slush tracked in by patrons. A woman 
friend and former neighbor of plaintiff testi- 
fied that on the morning of December 18, 
when “there wasn’t any snow,” she had 
slipped and fallen on the floor in defendant’s 
store, but without injury. Plaintiff herself 
testified that there was an oily spot on the 
floor where she fell, that she later observed 
a black substance on her pocketbook and 
that her hand “was all ground in with a 
greasy substance.” 

The reviewing court reversed the judgment 
for plaintiff and entered final judgment for the 
defendant. Remarking that there was no 
corroboration of the testimony of plaintiff or 
her neighbor, the court said that the neigh- 
bor’s testimony was not competent because 
it related to a temporary condition of the 
premises. The court further said, in its 
syllabus: 

(1) “The owner or operator of a store 
who invites the public into his premises 
to transact business is not an insurer of 
their safety, but owes the duty to exercise 
ordinary care to maintain his premises in 
a reasonably safe condition for the protec- 
tion of such invitees.” 


(2) “Ordinarily, no liability attaches to 
a store owner or operator for injury to a 
patron who slips and falls on the store floor 
which has become wet and slippery by 
reason of water and slush tracked in from 
the outside by other patrons.” 


(3) “The owner or operator of a store 
may treat the floor of his establishment with 
any dressing suited to the purpose and if 
such dressing is applied in a customary 
manner and without the intervention of 
negligence, no liability is incurred to a 
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patron who thereafter slips and falls on the 
floor.” —Boles v. Montgomery Ward & Com- 
pany. Ohio Supreme Court. April 19, 1950, 
18 CCH NEGLIGENCE Cases 101. 


Statutory Interpretation— 
Exception v. Proviso 


The minor plaintiff was injured by one of 
the defendant’s trains. A statute provided 
that “Every corporation operating any rail- 
road shall erect and maintain on both sides 
of its road (depot grounds excepted) suf- 
ficient fences .” Plaintiffs alleged in 
their complaint that it was the duty of 
the defendant railroad company under the 
quoted statute to fence both sides of the 
railroad right of way in the vicinity where 
the accident occurred, and the place where 
the accident occurred was not located upon 
depot grounds. Defendant denied that it 
was under any duty to fence its right of 
way at the place of the accident and pleaded 
as a separate defense that the place where 
the accident occurred was within its depot 
grounds. 

Question 7 of the special verdict read as 
follows: “Was the place where plaintiff . . . 
was injured a portion of the depot grounds 
of defendant . . .?” 

The trial court, in connection with Ques- 
tion 7, instructed the jury that “the burden 
of proof as to this question is upon the 
plaintiffs to satisfy you by a preponderance 
of the evidence to a reasonable certainty 
that it should be answered ‘no’.” 

The jury answered Question 7 in the 
negative and the trial court entered judg- 
ment for defendant. 

Plaintiffs contended on appeal that the 
trial court erred in charging the jury that 
the burden of proof rested upon plaintiffs 
to establish that the accident did not occur 
on depot grounds. Their argument was that 
the statutory words “(depot grounds ex- 
cepted)” should be construed to be a proviso, 
“and that the rule with respect to a proviso 
requires defendant to establish affirmatively 
the existence of such proviso.” 

In rejecting this contention the reviewing 
court said: “If it were not for the exception, 
the depot grounds would be within the re- 
quirement. However, the exception is of a 
general nature and is a part of the enacting 
clause. Therefore, it is a true exception 

; The burden was properly placed 
upon plaintiffs to negative the exception in 
fact.” Judgment for defendant affirmed.— 
Garcia, etc. et al. v. Chicago & North Western 
Railway Company. Wisconsin Supreme Court. 
Filed April 5, 1950. 18 CCH NEGLIGENCE 
CasEs 158. 
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LIFE 
| Cases Involving Construction 
of Life, Health and Accident 


Insurance Contracts as Reported 


by CCH LIFE INSURANCE 
REPORTS 


Trial Court's Findings Re Fraud 
Held Binding on Reviewing Court 


Plaintiff operated a retail store in a small 
city in South Carolina, The insured was 
mayor and occupied the city hall, which 
was next door to plaintiff’s store. The two 
had known each other about seven years, 
were good friends and hunted and fished 
together. 

For many years the insured had been the 
general agent in the city for a life insurance 
company. He had suffered a serious heart 
attack in September, 1945, and had been re- 
tired from his former employment. His 
condition improved but he was never cured, 
and he also suffered from hardening of the 
arteries and disease of the gall bladder. He 
continued to serve as mayor. 


On October 4, 1948, the insured was in 
plaintiff's store and conversed with four 
other men—the plaintiff, plaintiff’s clerk, 
defendant’s agent and the agent for an- 
other life insurance company. Plaintiff, who 
irregularly extended credit to the insured, 
suggested to the two insurance agents that 
they might do some business by writing 
reciprocal policies on the lives of plaintiff 
and the insured. 


The insured said, “Write me a policy.” 
The agent for the other insurance company, 
who had been a lifelong resident of the city 
and who knew the insured was not in sound 
health, told the insured that he could not 
write him a policy. 

According to his own testimony, the de- 
fendant’s agent did not know the. insured 
was a retired insurance agent and did not 
know that he was drawing disability, De- 
fendant’s agent said he could write a policy 
for the insured. 


There was testimony from the plaintiff, 
the clerk and the other insurance agent 
that the insured then told defendant’s agent 


that he was “drawing disability.” Defend- 
ant’s agent testified that he did not hear the 
Statement made. 


The application, which was filled out by 
defendant’s agent, answered “yes” to the 
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question whether the applicant was then in 
good health and “no” to the questions 
whether he had been sick in the past year, 
whether he had consulted a physicjan in ten 
years and whether he had ever suffered from 
various diseases, including gall bladder and 
heart ailments, The policy did not require 
a medical examination. 


When the application was being prepared, 
the insured first mentioned his wife; plain- 
tiff interjected that he should be the bene- 
ficiary, and to this the insured agreed. 
Plaintiff paid the premium and charged the 
amount to the account of the insured. 


The insured died on December 27, 1948, 
within the period covered by the first pre- 
mium payment. His death resulted from a 
cerebral hemorrhage following a fall in the 
bathroom, and the medical evidence indi- 
cated that there was no connection between 
the death and the heart trouble. 


Upon the refusal of the defendant to pay 
the proceeds of the policy, the plaintiff 
brought this action. The magistrate found 
on all issues of fact and law for the plain- 
tiff, and defendant appealed. 


The reviewing court said three questions 
were presented: (1) Was the policy issued 
on a wagering contract and therefore void? 
(2) Did defendant waive the sound health 
provision in the policy? (3) Did the insured 
knowingly and fraudulently conceal his true 
physical condition? 


The reviewing court affirmed the judg- 
ment for plaintiff, and answered the above 
questions as follows: 


(1) The authorities cited by defendant 
“conform to the rule that one cannot obtain 
valid insurance upon the life of another in 
whom he has no insurable interest; but it is 
generally held that one may procure insur- 
ance on his own life and make it payable to 
whomever he will if in good faith and not 
to cover a wagering policy. The latter fol- 
lows from the precept that everyone has an 
insurable interest in his own life. ... The 
policy here was not a wagering contract for 
the reason that the insured in frankness and 
good faith applied for and obtained it.” 


(2) The factual findings of the trial court 
“bind this court with respect to the second 
question. It was properly found that notice 
to the agent that the applicant was ‘drawing 
disability’ was sufficient notice to the com- 
pany to put it upon‘inquiry as to his true 
state of health; and that subsequent issu- 
ance of the policy was waiver of the sound 
health provision.” 
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(3) “Consideration of the testimony is 
convincing that the trial court likewise did 
not err in finding and holding against ap- 
pellant’s contention of fraudulent conceal- 
ment of physical condition by the applicant 
which should vitiate the policy for fraud. 
Thus the third question is also answered 
adversely to appellant.”—Ellison v. Independ- 
ent Life & Accident Insurance Company. 
South Carolina Supreme Court. Filed April 
13, 1950. 14 CCH Lire Cases 408. 


Revocable Beneficiary 
Has No Rights Before Death 


A father took out insurance policies on 
the lives of his two minor sons. He was des- 
ignated as beneficiary in both cases, and he 
paid the premiums. The policies provided 
that the insured had the right to change 
beneficiaries, and also that upon receipt of 
written application by the insured, accom- 
panied by surrender of the policies, the com- 
pany would pay cash surrender value to the 
insured. 

The father later separated from his wife 
and subsequently they were divorced. The 
wife was granted custody of the children and 
the father was told to turn over the insur- 
ance policies to her. He then informed the 
boys and the insurance company that he 
would pay up the premiums several months 
in advance, but would make no further pay- 
ments. 

The two boys applied for cash surrender 
value of the policies and the company sent 
checks payable in each case to the order of 
the insured and the father. One boy got his 
father to endorse the check; the other did not. 

Two months later the boys drowned, and 
the father claimed benefits under both 
policies. The Court of Common Pleas held 
that he could not recover on the policy 
whose cash surrender check he had en- 
dorsed, but that he was entitled to benefits 
on the other policy. 

The decision was flatly overruled by the 
Ohio Court of Appeals, which held that the 
policy was a contract between the insurance 
company and the boy, and that since the 
boy had the right to change beneficiaries 
the father had no vested interest in the pol- 
icy during the boy’s lifetime. The question 
of the insured’s minority was not signif- 
icant, since the boy was eighteen and under 
Ohio law a minor of fifteen or over may 
contract for insurance on his life —Minning 
v. Prudential Insurance Company. Ohio Court 
of Appeals, First District. July 13, 1950. 14 
CCH Lire Cases 477. 
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Interest of Irrevocable 
Secondary Beneficiaries 


A grandmother purchased three insurance 
policies couched in similar terms. In each 
she named as beneficiaries her husband, her 
children and, if one of the children should 
predecease her, their children. All the pol- 
icies contained irrevocable beneficiary clauses, 

Later she assigned the policies to her two 
children, and they decided to surrender 
them for their cash value. The insurance 
companies objected that the grandchildren 
and possible other unborn grandchildren, as 
secondary beneficiaries, had interests at var- 
iance with those of their parents and were 
necessary parties to the suit. 

In view of the irrevocable beneficiary 
clauses, the companies argued, the number 
of beneficiaries could not be determined be- 
fore the grandmother’s death, and surrender 
of the policies for cash would leave the com- 
panies open to suits by the secondary bene- 
ficiaries in the future. 

The Illinois Appellate Court, First Dis- 
trict, reversed a decree in favor of the 
children and remanded the case for reconsider- 
ation. Since the grandchildren, born and 
unborn, were irrevocable beneficiaries, the 
court held that they were indispensable 
parties to the litigation and, since they were 
neither parties to the suit nor represented 
by parties having identity of interest, they 
could not be bound by the decree. 

The children’s contention that they rep- 
resented their own children was_ brushed 
aside by the court with the statement that, 
“The rights of all are contingent, in the 
sense that they must survive the insured in 
order to take, and there is no more certainty 
that the so-called ‘vested’ interests will be 
effectuated than will be the so-called ‘con- 
tingent’ interests.” 

The children also argued that the interests 
of the grandchildren remained contingent 
until the insured died and only then became 
a vested interest. The court replied that 
“None of these cases [cited by the children] 
involves-an attempt on the part of primary 
beneficiaries to foreclose the interests of the 
secondary beneficiaries by surrendering the 
policy for cash.” 

The children had also contended that if 
the irrevocable clause were enforced, it 
would result in property rights indefinitely 
suspended. In effect, the court said that the 
insured should have thought of that before 
she voluntarily chose to insert the clause in 
the policies —IValler v. Waller, Mlinois Ap- 
pellate Court, First District. Released June 


26, 1950. 14 CCH Lire Cases 473. 
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Cancer and Accident— 
Proximate Causes of Death 


A fireman became overheated and ex- 
hausted while working at a fire on July 23, 
1946; on July 27, he was struck by a fire 
hose coupling and so injured that he was 
unable to work. He died of cancer on De- 
cember 6 of that year. 

Like all members of the department, the 
deceased had been given accident insurance 
by the city which employed him. The in- 
surance company claimed that his death was 
not caused by or through “external, violent, 
and accidental means,” as required by the 
policy, and refused to pay either weekly 
indemnity or death benefits. The widow 
claimed the indemnity payments and a jury 
sustained her claim. 

The claim was upheld on appeal, since the 
jury might reasonably have concluded from 
the evidence that deceased’s incapacity and 
later death were the result of injuries received 
in line of duty, and the court held that where 
there is evidence reasonably tending to sup- 
port the jury’s verdict a judgment will not 
be disturbed on appeal.—United States Fidelity 
& Guaranty Company v. Dowdy. Oklahoma 
Supreme Court. Filed May 16, 1950. 14 
CCH Lire Cases 405. 


= ANOTHER CASE involving cancer, 


a worker in a furnace room was caught 
in a coal slide and buried up to his hips. 
Efforts to pull him out failed, and finally the 
coal was dug away around him. Four days 
later he complained of severe pains in the 
abdomen and two days after that he was 
taken to the hospital. After several oper- 
ations he died. 

The doctor found that he was suffering from 
cancer of the bowel, probably several years 
old, and would have had at most a few 
months to live. The accident might have 
aggravated the condition, but could not have 
caused it. 

The insurance company paid a death 
claim without question, but refused to pay 
double indemnity under a clause in the policy 
which provided for payment if death oc- 
curred, as a result “directly and independently 
of all other causes, of bodily injuries inflicted 
solely through external, violent, and acci- 
dental means.” 

The judgment for the widow was reversed 
by the Court of Appeals because even 
though the accident had contributed to the 
man’s death, it was not the cause.— 
Prudential Insurance Company of America vw. 
Lowe. Kentucky Court of Appeals. 14 CCH 
Lire Cases 453. 
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Importance of Intention to Kill 


A policyholder, drinking in a bar with 
friends, got into conversation and then an 
argument with a complete stranger. On the 
evidence, none of the men were drunk; and 
after the quarrel the two who had argued 
were reconciled. 

About an hour later the policyholder and 
two witnesses were standing outside the bar 
when the stranger came out. He drew a gun 
and fired, killing the policyholder, and then 
wandered off firing at random. 

The assailant was later apprehended and 
put in prison. His version of the story was 
that he had fired in self defense after the 
man he killed had attacked him with a knife, 
knocked him down, and hit him in the 
mouth. He had two witnesses who said 
he had come to their home several hours 
later, with his clothes cut, his nose bleeding, 
and his arm hurt. He had told them he had 
been beaten up and asked for a doctor. 

This somewhat lurid succession of events 
came into the field of insurance law because 
the deceased’s policy contained a clause pro- 
viding double indemnity for death as the re- 
sult of bodily injury caused solely by external, 
violent and accidental means, but providing 
that the policy would be void if the insured’s 
death should result from the intentional act 
or acts of any persons. ‘The policy did not 
include the usual phrase, “whether sane or 
insane.” 

The court held that the burden of proof 
that the death resulted from accidental 
means was upon the beneficiary, but that the 
proof that the act was intentional was upon the 
company, since they were relying upon the ex- 
cepting clause. Once the beneficiary made 
out a prima-facie case, the burden shifted 
to the defendant. 

Describing the facts in the case as “be- 
wildering so far as a rational explanation of 
the conduct of the assailant is concerned,” 
the court agreed with the jury in the Su- 
perior Court that the company had failed to 
prove the killing intentional in view of the 
testimony of two eyewitnesses and that the 
beneficiary was entitled to payment.—Gulf 
Life Insurance Company v. Moore. 
Court of Appeals. June 28, 1950, 
LIFE CASEs 466. 


Georgia 


14 CCH 


G. |. Insurance Goes to Widow 
If No Beneficiary Is Named 


A young man had met and married an 
even younger girl and they had separated 
shortly afterward. Over a year later he en- 
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listed in the army and stated on oath that 
he was single. 


When he filled out a preliminary form for 
National Service Life Insurance he wrote 
in his father’s name as beneficiary. When 
he filled out the formal application he left 
the space blank. The application was then 
typed, again with the space for the bene- 
ficiary’s name blank, and the soldier signed 
it. He designated his father as the person 
to whom the policy should be mailed. 

The boy was killed, and in the absence 
of any stated beneficiary the government be- 
gan making payments to the young widow. 
The father claimed his son had clearly in- 
dicated an intention’ to name him as bene- 
ficiary. The court held that by omitting the 
name from the formal application, when he 
had definitely named his father and mother 
as the persons who were to receive another 
gratuity, the soldier had clearly indicated 
just the opposite. 

The father also contended that the boy 
had thought he had named his father. In 
that case, said the court, he would normally 
have mentioned the fact in his letters home, 
and he had not done so. Under the law, the 
money belongs to the widow.—Crawford v, 
U. S. United States Court of Appeals for the 
Fourth Circuit. June 30, 1950. 14 CCH 
Lire Cases 480. 


When Agent Gives Wrong Answers, 
Company Loses 


An insurance agent interviewed a prospect 
and asked him the questions in the applica- 
tion, including one about his medical history. 
The client gave him a truthful description 
and the agent replied that he was primarily 
concerned with matters which had required 
hospitalization. The client said that he had 
not been hospitalized, and the agent wrote 
“No” in answer to the question, “Have you 
received medical or surgical advice or treat- 
ment or had any local or constitutional dis- 
ease within the past five years?” 

The policy which the customer signed in- 
cluded a statement that he claimed the an- 
swers to the questions were “true, full, and 
complete.” About a year later he was ad- 
mitted to a hospital for a brain abcess oper- 
ation, and claimed disability. The company 
refused to pay on the ground that his answer 
to the medical history question had been 
fraudulent, and offered to return his premiums. 


The Michigan Supreme Court upheld a 
finding for the plaintiff on the grounds that 
the agent’s authority extended to the taking 
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of applications and the collection of prem- 
iums, and he was acting within that authority 
when he selected from plaintiff's full dis- 
closure the facts which controlled the nega- 
tive answer to the queston.—Pitcher v. World 
Insurance Company of Omaha, Nebraska, 
Michigan Supreme Court. Filed May 18, 
1950. 14 CCH Lire Cases 411. 


Method of Making Payments 
to Beneficiary 


A policyholder asked in writing for an 
insurance policy modified to provide that 
proceeds should be made payable to the 
beneficiary, his wife, at “$60.00 per month 
as death claims until proceeds shall have 
been paid.” 


The policy was issued in accordance with 
his request, but the company failed to in- 
clude a table showing the amount or number 
of the installments, or to provide the rate of 
interest on the unpaid balance. The com- 
pany usually paid three and one-half per cent 
on monthly payment policies. 


After the insured had died, the company 
submitted to the widow a supplemental con- 
tract under which they would pay her $60 
a month and interest on the unpaid balance 
at the rate of two and one-half per cent. 
She refused to sign and sued for a lump sum 
payment with six per cent interest since the 
insured’s death, or for monthly payments 
with interest on the unpaid balance com- 
puted at three and one-half per cent com- 
pound interest or for monthly payments 
with a flat six per cent interest rate. 


By the time the case got to the Kansas 
Supreme Court there was $1,800 due in 
monthly payments. The court compromised 
the case, ordering six per cent interest upon 
each of the back payments and interest at 
three and one-half per cent computed monthly 
upon the unpaid balances thereafter —Hud- 
gen v. Pioneer National Life Insurance Com- 
pany. Kansas Supreme Court. April 8, 1950. 
14 CCH Lire Cases 421. 


CONSISTENCY IN LAW 

“The truth is that the law is always 
approaching, and never reaching, con- 
sistency. It is forever adopting new 
principles from life at one end, and it 
always retains old ones from history 
at the other, which have not yet been 
absorbed and sloughed off.’—Holmes, 
The Common Law. 


—— 
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Waiver of Proof of Loss 
Need Not Be Express 


Plaintiffs in this case owned some prop- 
erty which was being offered at a public sale 
on the day that it was damaged by fire. 
Plaintiffs’ agent informed the insurance 
company of the damage, and the matter was 
referred to its adjusting agency. About 
two weeks later the agency sent a letter 
to plaintiffs, proposing that the property be 
again offered for sale and stating that if 
it were sold the insurance company would 
pay the difference between the sum received 
and the original price asked for the prop- 
erty. Five months later, no decision having 
been made, plaintiffs’ agent asked for a 
further meeting with the adjusting agency. 
At this meeting the agent disclaimed lia- 
bility because the insureds had not rendered 
formal proof of loss within sixty days as 
required by the policy. 

The insureds brought suit, admitting that 
they had not given proof of loss within the 
required time, but averring that the insur- 
ance company had waived filing of a formal 
proof of loss by its action in suggesting 
another means of determining the settle- 
ment. Plaintiffs offered the letter of the 
agent as evidence. The trial court, how- 
ever, considered the letter merely corroba- 
tory evidence of the fact that negotiations 
had been had within the sixty-day period, 
and entered a compulsory judgment of non- 
suit. Plaintiffs appealed. 

The reviewing court held that the lower 
court erred in “failing to give the [agent’s] 
letter its obvious and intended import.” The 
waiver of proof of loss, according to settled 
law in Pennsylvania, need not be express, 
but “may be inferred from any act of the 
insurer evincing a recognition of liability or 
a denial of obligation exclusively for other 
reasons.” The court declared that the letter 
plainly proposed a different method of ad- 
justment from that provided by the policy, 
and that if the proposal were accepted filing 
of proof would be unnecessary. The perti- 
nent point, said the court, was not that the 
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insureds failed to file proof of loss, but that 
the insurer made an offer without time 
limitation and let it remain extant while the 
policy’s stipulated time limit elapsed. Judg- 
ment was reversed.—City of Pittsburgh et al. 
v. Firemen’s Insurance Company of Newark. 
Pennsylvania Supreme Court, Western Dis- 
trict. Filed November 13, 1950. 7 CCH 
FirRE AND CASUALTY CASEs 313. 


Owner Responsible 
for Safety of His Property 


Defendant insurer had issued a policy to 
plaintiffs in this case, insuring their build- 
ing against damage inflicted by motor ve- 
hicles. A canopy on the insured building 
was struck by a truck and loosened from 
the structure; the insurance company was 
informed of the damage and made arrange- 
ments to have it repaired. Before the re- 
pairs were actually made, the canopy fell 
on a third party who was injured and who, 
consequently, sued the property owners. 
They, in turn, interpleaded the insurance 
company, but the court dismissed it and 
rendered judgment against them. They 
then sued the insurance company to recover 
the judgment they had been forced to pay. 
The court again held for the insurance com- 
pany, and plaintiffs appealed. 

Judgment was rendered against the plain- 
tiffs in the original suit because of their 
failure to keep the canopy in a reasonably 
safe condition. In this case, they alleged 
that because defendant had assumed exclu- 
sive control of the repair of the canopy defend- 
ant was liable over to them. The trial judge 
held for the insurance company, however, 
saying that it had no duty in tort to the 
public because it was not in possession of 
the premises. 


Plaintiffs based their contention on the 
exception to the general rule that as be- 
tween joint wrongdoers there can be no 
contribution or indemnity, the exception 
being that one who is without fault or with- 
out knowledge of a fault, but who is con- 
structively liable to a third person, can 
recover the amount he is forced to pay from 
the one who is actually at fault. In this 
case, however, the insurance company had 
no responsibility to protect persons enter- 
ing plaintiffs’ building; it was not obligated 
to start repairs at any particular time; the 
canopy and building were in possession of 
plaintiffs and were being used by them in 
the operation of their business; and they 
were aware of the dangerous condition of 
the canopy. Therefore, they alone were 
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liable for the injury. The court affirmed 
the judgment of the trial court.—Kiel et al. 
v. Transcontinental Insurance Company of 
New York. United States Court of Appeals 
for the Seventh Circuit. October 12, 1950. 
7 CCH Fire anp CAsuAtty Cases 294. 


Fire Held Separable Risk 


An insured store was awarded $20,000 
under a “jewelers’ block policy” for losses 
incurred in a fire, despite the fact that at 
the time of the fire it did not have in its 
safe the percentage of jewelry required by 
a warranty in the policy. The trial court 
ruled that the warranty was _ ineffective 
because it is not included in the standard 
fire insurance policy, and Minnesota law 
prohibits—in fire insurance policies—the use 
of warranties, clauses, etc., which are not 
standard. The insurance company con- 
tended that the policy was not a fire policy 
but an inland marine policy, which insured 
against a combination of nonseparable risks 
rather than against an aggregate of sep- 
arable risks. : 


On appeal the court held, however, that 
the fire risk was separable. “It seems safe 
to say that a Minnesota policy insuring a 
stock of goods at a fixed location against a 
loss by fire is, to that extent at least, a fire 
insurance contract, even though it covers 
other risks and provides broader coverage 
in some respects against a fire loss than 
does the standard form.” Even though the 
insurance company cited Minnesota law 
classifying jewelers’ block policies as marine 
policies—and, impliedly, not fire policies— 
the court held that, regardless of nomencla- 
ture, there is no express statutory provision 
permitting an insurer to limit or condition 
his liability as to loss by fire, except as pro- 
vided in the standard policy. The court, 
however, did view the matter as a doubtful 
question of law, but enunciated its policy of 
accepting the opinion of the trial judge as 
to such matters where it is not convinced of 
error. The judgment of the lower court 
was affirmed.—Fireman’s Fund Insurance 
Company v. Vermes Credit Jewelry, Inc. 
United States Court of Appeals for the 
Eighth Circuit. November 24, 1950. 7 CCH 
Fire AND CASUALTY CASEs 310, 


Clothes Are Household Goods 


An insurance company appealed from an 
adverse judgment entered on a jury’s ver- 
dict in a suit on a standard fire insurance 
policy covering “household goods” de- 
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stroyed by fire. Defendant insurer con- 
tended that plaintiff insured had not given 
notice of the removal of the insured goods 
from his home to the place of storage where 
they were destroyed, and that therefore the 
policy, which covered “only property de- 
scribed and located as provided hereon,” 
was voided. It also contended that the 
policy covered “household goods only,” and 
that the property destroyed, which was 
mostly clothing, was never covered by the 
policy. 


Because the evidence as to whether plain- 
tiff notified the insurance company was 
hopelessly conflicting, the question was pre- 
sented to the jury, which answered that 
he had. Defendant pleaded for judgment 
notwithstanding the verdict, but the review- 
ing court declared that it had no right to 
such judgment, stating that the jury is 
privileged to resolve the conflicts in testi- 
mony if it can do so and to answer the 
issues according to the preponderance of 
the testimony. 


The reviewing court then discussed the 
meaning of “household goods.” The insur- 
ance policy stated that “insurance on house- 
hold goods shall include all personal property, 
usual to a residence, of the insured and 
his family.” Considering the words in their 
most common connotation, the court held 
that clothing is personal property and that 
though a person does not have it in his resi- 
dence all the time, nevertheless it is “usually” 
kept in the home. Therefore, clothing was 
covered by the policy. Judgment affirmed.— 
Dixie Fire Insurance Company v. McAdams, 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. December 1, 1950. 
7 CCH Fire ann Casuacty Cases 316. 


Oral Notice Does Not Waive 
Written Notice 


Plaintiffs brought suit to collect from 
their insurer an amount paid in settlement 
of a personal injury suit, and court costs. 
The insurer’s refusal to pay was based on 
an allegation that the insured had not given 
written notice as soon as practicable, as 
required by the policy. 


An accident occurred on December 31, 
resulting in property damages and personal 
injury. One of the plaintiffs called defend- 
ant’s agent on January 3, and gave oral 
notice of the accident. The agent reminded 
him that plaintiffs were not covered for 
property damages, but asked if anyone had 
been injured. Plaintiff knew of no one at 
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the time, so the agent advised him to wait 
for further developments. 


In November, suit was instituted against 
plaintiffs for personal injury damages, and 
two days later they gave written notice to 
defendant. Defendant refused to defend the 
suit on the ground of lack of coverage. 
After defending the action themselves, 
plaintiffs brought suit against the insurer. 
The trial court instructed the jury that if 
it found that the agent had disclaimed lia- 
bility in the phone conversation of January 
3, the requirement of a written notice should 
be waived. The jury so found, and the trial 
court rendered judgment for plaintiffs. 
However, the reviewing court held that oral 
notice, though it is notice, cannot be said 
to waive a specific requirement of written 
notice, and, furthermore, the evidence did 
not warrant a finding that the agent dis- 
claimed liability. Judgment reversed and 
complaint dismissed. —Nothhelfer et al., 
d. b. a. Allied Electrical Contracting Com- 
pany v. American Surety Company of New 
York. New York Supreme Court, Appellate 
Division, Second Judicial Department. Octo- 
ber 30, 1950. 7 CCH Fire ANp CASUALTY 
Cases 315. 


Broker May Keep Commissions 
on Canceled Policies 


An insurer brought suit to recover a por- 
tion of commissions paid to a broker upon 
policies which were canceled before their 
maturity. There were no issues of fact in 
the case. The defendant, a licensed insur- 
ance broker, had placed with the insurer 
two fixed-premium transportation floater 
policies. They were issued for the term of 
one year, and the total premiums were paid 
in advance; the broker received his com- 
mission of fifteen per cent of the gross pre- 
miums. Pursuant to the terms of the policies, 
both were subsequently canceled, one by the 
insured and the other by the insurer. Plain- 
tiff claimed it was entitled to receive back 
from the broker fifteen per cent of the sum 
refunded to the insured. 


The insurer appealed from a decision for 
the defendant broker. 

The subject before the court was a fixed 
premium policy, not one subject to audit or 
dependent on any future arrangement be- 
tween the parties. The question pertained 
only to whether a broker who received com- 
missions on such a policy was required by 
law, in the absence of an agreement between 
him and the insurer, to refund any part of 
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his commissions if the policy is canceled 
through no fault of his own. 


Judgment for the broker was affirmed, 
since the insurer, if it had so desired, could 
readily have obtained the desired protection 
by agreement, and the law does not imply 
that a broker is obliged to refund part of 
such commissions.—Western National Insur- 
ance Company v. Haph Brokerage, Inc. New 
York Supreme Court, Appellate Division, 
First Department. May 23, 1950. 7 CCH 
Fire AND CASUALTY CASEs 219, 


Accidental Damage Coverage 
Applies to Negligence of Insured 


Plaintiffs, engaged as a partnership in the 
cleaning of the exteriors of buildings, were 
insured under a public liability policy against 
liability resulting from injury to property 
caused by accidents arising out of their 
occupation. Some of the windows in a build- 
ing cleaned by plaintiffs were etched, having 
reacted to the hydrofluoric acid which was 
used in this instance in the cleaning process. 
Several of the tenants and the agents of the 
building claimed damages, but the insurance 
company disclaimed liability, stating that the 
damage was not caused by accident. Plain- 
tiffs consequently brought this action for a 
declaratory judgment. 


3ecause of having to use hydrofluoric 
acid to clean the building, plaintiffs used the 
customary method of protecting windows, 
i.e., before and during the application of the 
solution and while it was being washed off, 
a jet of wet steam was played on the windows. 


The trial court held for defendant, how- 
ever, applying the test for negligence and 
stating that the damage was not caused by 
accident because, since plaintiffs knew the 
effect of hydrofluoric acid on windows, the 
result of its use was not unforeseen, unex- 
pected nor unusual; they could have covered 
the windows with heavy paper and, since 
they did not do this, they did not adequately 
protect the windows. 


The reviewing court, however, declared 
that plaintiffs took the precautions custo- 
mary in their business, and were not obli- 
gated to do more than this, and that, 
regardless, failure to take a necessary pre- 
caution does not prove intent to damage. If 
there is not intention to damage, the damage 
is accidental, even though caused by neg- 
ligence. Furthermore, even assuming plain- 
tiffs were negligent in not keeping enough 
water on the windows, negligence is not a 
defense. The insureds bought and paid for 
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protection against liability from negligent 
acts, for the policy in question covered all 
risks incidental to their occupation. Judg- 
ment reversed.—Cross et al. v. Zurich Gen- 
eral Accident & Liability Insurance Company, 
Ltd. United States Court of Appeals for the 
Seventh Circuit. October 19, 1950. 7 CCH 
FirE AND CASUALTY Cases 292, 


Meaning of “Overturn” 


Plaintiff sought to recover from his in- 
surer for damages incurred by a steel drill- 
ing mast when the trailer on which it was 
being transported became detached from its 
conveyor and tipped forward, causing the 
mast to strike the ground. The insurance 
company contended that the damages suf- 
fered were not covered by the policy, which 
insured the mast against loss caused by 
“Collision, derailment or overturn of the 
transporting land conveyance while in transit 
by railroad, railway express and/or motor 
truck.” The trial court, however, held that 
the damage was caused by overturn, and 
that defendants were liable. Defendants ap- 
pealed this judgment. 


The reviewing court, citing cases, said 
that the meaning which has been applied to 
the word “overturn” as used in insurance 
policies is that a truck is overturned when 
it is sufficiently tipped over to spill its con- 
tents. It called the tipping of the mast on 
the trailer and the resultant fall a partial 
overturn and held that it came within the 
meaning of “overturn” as used in the policy. 
Judgment affirmed.—Mercury Insurance Com- 
pany v. Varner. Texas Court of Civil Ap- 
peals, Eastland. June 9, 1950. 7 CCH Fire 
ANpb CASUALTY CASEs 280. 


Ambiguity Construed 
Against Insurer 


A policy of fire insurance issued by de- 
fendant insurance company covered “stock 
of merchandise consisting chiefly of all stock 
and machinery and fixtures incidental to the 
business.” Plaintiff, whose insured office 
was destroyed by fire, along with every- 
thing in it, sought to recover for three 
classes of personal property: merchandise 
being held for sale, articles incidental to his 
business, and articles which were neither 
merchandise nor incidental to his business. 
The trial jury returned a verdict for $1,161 
in favor of plaintiff but the court entered 
an order to him to remit all but $148, thus 
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limiting the recovery to merchandise being 
held for sale. Plaintiff appealed. 


The reviewing court sought to determine 
the meaning of the phrase of the insurance 
policy quoted above. “Merchandise,” it said, 
seemed to be used in a broader sense than 
is ordinarily understood by the word be- 
cause, since machinery and fixtures used in 
carrying on the business would not be offered 
for sale, the fact that they were called mer- 
chandise changed the meaning of that word. 
Furthermore, the court declared that “stock” 
can reasonably be said to mean simply a sup- 
ply of property. The policy therefore could 
be held to cover not only merchandise being 
held for sale but also all articles incidental to 
plaintiff’s business. (It could not, however, be 
held to cover property which was neither mer- 
chandise ‘nor incidental to the business.) 
Since the policy was ambiguous, it was con- 
strued in favor of plaintiff. The court re- 
versed the order of the trial court and 
ordered a new trial to determine the value 
of the covered property.—Boloven v, Nichol- 
son, d. b. a. Nicholson, & Company et al. 
Michigan Supreme Court. Filed September 11, 
1950. 7 CCH Fire anp Casuatty Cases 267. 


IRE and CASUALTY STOCKS | 


Twenty-five leading fire and casualty 
insurance stocks are analyzed in a new 
brochure issued by Kidder, Peabody 
and Company, the investment firm. 
The folder comes to the conclusion 
that many of the stocks “appear to 
offer an exceptional degree of long 
range capital gains prospects,” 


Among the reasons given for this 
viewpoint are that many companies 
have paid dividends for fifty years or 
more; present dividends represent a 
historically low percentage of invest- 
ment earnings; the excess profits tax 
status of these companies is relatively 
favorable; and many stocks are cur- | 
rently available at a substantial dis- | 
count from sound asset values. 


For each of the twenty-five com- 
panies, the report tabulates operating 
earnings in 1949, interim earnings in 
1949 and 1950, dividends, market dis- 
count from liquidating values, growth 
in liquidating values, distribution of 
assets, premium volume in 1949, ade- 
quacy of capital funds and bases of 
calculating earnings. 
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AUTOMOBILE 


Cases Involving Construction 


of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Two Rules on Omnibus Coverage 


In a suit brought by an injured party to 
collect damages from a trucker’s insurer, 
the plaintiff's right to recover depended 
upon whether or not the trucker’s employee, 
the tortfeasor, was using the truck with 
permission of his employer within the mean- 
ing of the omnibus coverage clause of the 
insurance policy. 

This employee had explicit instructions 
to drive his employer's truck directly to and 
from work, and was not allowed to use it 
for any other purpose. On the night of the 
accident, he did not go directly home as 
instructed but went to several places on the 
way and still had not reached home, three 
and a half hours after his ordinary time 
of arrival, when the accident occurred, 


The trial court held that the employee 
was not covered by the policy, and plaintiff 
appealed the judgment. The reviewing 
court discussed the question of liability 
under omnibus clauses, pointing out that in 
the United States there are three different 
rules laid down by the authorities: (1) the 
strict or conversion rule (permission must 
be given as to the particular use being made 
of the car at the time in question); (2) the 
liberal rule (only initial permission to use 
the vehicle need have been given); and (3) 
the intermediate or minor rule (a slight 
deviation from the scope of the permission 
is not sufficient to exclude the employee 
from coverage under the omnibus clause). 


In 5 A. L. R. (2d) 625, it is stated that 
Texas follows the intermediate rule; there 
are also several Texas cases to this effect. 
However, the court formed its own opinion: 
“We are not sure that these cases definitely 
commit this State to the intermediate or 
minor deviation rule, but it seems to us that 
some rule between the two extreme rules 

should be followed. It does not seem 
just to declare that there is no coverage 
when the employee has made a minor devia- 
tion from the scope of his original permis- 
sion and, on the other hand, it likewise does 
not seem just to declare there is coverage 
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provided where there is initial permission 
to use the automobile, regardless of how far 
the employee may have deviated from the 
scope of his original permission or the pur- 
pose for which it was granted.” 


The court held that in the instant case, 
no matter which rule was applied, the facts 
—which show that the employee was using 
the truck in violation of the explicit instruc- 
tions of his employer—were such that the 
employee was definitely not covered by the 
policy. Judgment of the trial court affirmed. 
—Olgin v. Employers Mutual Casualty Com- 
pany. Texas Court of Civil Appeals. March 
15, 1950. 34 CCH Automosite Cases 51. 


io DECISION concerning lia- 
bility under the omnibus clause took 
place in the Louisiana Supreme Court, 
where the second, or liberal, rule is followed. 
Here, again, the question before the court 
was whether the employee was covered by 
his employer’s insurance policy. This em- 
ployee drove other employees to and from 
work, delivered loads of wood during the 
day, and kept the truck which he used for 
these purposes at his own home at night. 
He was not allowed to use it for personal 
errands. The accident occurred after the 
truck had been parked at his home for the 
night and later taken out again to assist 
a tellow employee whose car was in a ditch. 

Having allied itself with the “initial per- 
mission” rule, the court pointed out that 
this is not a rule without limitation, but is 
based on implied permission—where an em- 
ployee has been given control and custody 
of a vehicle some discretion on his part as 
to its use must be assumed. The purpose 
of an insurance policy, said the court, is not 
only to protect the person operating the car 
with permission of the insured, but also to 
protect any person injured by the operation 
of the car; consequently, this liberal rule 
is followed. 


In this case, the court said: “It is true 
that generally speaking where an em- 
ployee is given custody of an automobile to 
accomplish a certain purpose and he puts 
the car away after completion of such pur- 
pose and thus returns it to the custody or 
control of his employer a subsequent 
retaking and additional use of the automo- 
bile by such employee is a new use for 
which a new consent must be given, and in 
the absence of a new permission the em- 
ployee is not covered as an additional in- 
sured under the Omnibus Clause. . . . 

“Where, however, the employee has, as 
in the present case, complete dominion and 
control of the vehicle day and night, saving 
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he lost the initial permission merely because 
he parked it for a short time would be a 
highly technical distinction which we believe 
is unwarranted.” 


The dissenting judge, on the other hand, 
considered this difference in facts “pivotal.” 
He said: “There is not any doubt that in 
the instant case the truck was being used 

in violation of an express prohibition 
of the employer. Although he was given 
custody of the truck for designated purposes, 
after these purposes were accomplished 
he stored:or placed it at his residence 
pursuant to specific instructions, and there- 
after, against the orders of his employer, 
he regained or again took possession of 
the truck.” 


A concurring opinion took issue with the 
statement of the dissenting judge that the 
“development of the initial permission rule 
in this state is unique and entirely 
unjustified,” saying that the rule is not 
based on any so-called rules of jurispru- 
dence, but on logic and the law, which 
demands that “an insurance policy for auto- 
mobile collisions, being a written contract, 
must be construed according to the evident 
intention of the parties to be derived from 
all the matters usually incident thereto; that 
the language in the policy is to be construed 
so as to effectuate the insurance and not for 
the purpose of defeating it; and that where 
the language used in the policy is ambigu- 
ous, admitting of two constructions, it must 
be construed in favor of the insured and 
against the insurer so that the interest of 
the insured, who has paid a consideration 
for the indemnity, may be protected.” 


The concurring opinion also pointed out 
the fact that Louisiana insurers have raised 
their premiums in consideration of the ex- 
tension of risk under the “initial permis- 
sion” rule. Consequently, the insured had 
paid for the risk, and it was clearly within 
the contemplation of the parties. 


The case was remanded for a decision on 
the factual issues of the respective negli- 
gence of plaintiff and defendant’s employee. 
—Dominguez v. American Casualty Company 
et al. Louisiana Supreme Court. April 24, 
1950. 34 CCH Avutomosite Cases 82, 


Discovered Peril 
Gives Discoverer Responsibility 


Plaintiff's decedent, a boy of seventeen, 
was riding a bicycle along the left side of 
a street, facing traffic, when he ran into 
defendant's truck, near its rear wheel. It 
was admitted that the boy had had his head 
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turned, apparently talking to someone on 
the sidewalk, and that the driver had seen 
him in this position. The evidence as to 
the speed of the truck, whether the driver 
blew his horn, and how far from the edge 
of the street the boy was riding was con- 
flicting. The driver slowed down but did 
not apply his brakes or bring the truck to 
a stop. 


In a suit brought by the boy’s admin- 
istrator, the trial court entered judgment 
for plaintiff, and defendant appealed. 


The reviewing court held that the last 
clear chance doctrine must apply here. This 
doctrine, said the court, “is a humanitarian 
one, based on the principle that no one may 
negligently injure another, even though the 
other is at fault, if the former has an op- 
portunity to avoid the injury after becoming 
aware of the other’s perilous predicament.” 
Here, although the boy was not maintain- 
ing a proper lookout, the fact that the driver 
was aware of his peril made him responsible 
to do everything reasonable to avoid injur- 
ing him. The boy’s negligence is irrelevant, 
said the court; “ the only question left 
is whether or not the defendant exercised 
ordinary care with the means at hand to 
prevent the injury.” As to the speed of the 
truck, the court held that it had bearing on 
the last clear chance doctrine because the 
driver should have had the truck under 
complete control in order to bring it quickly 
to a stop if necessary to avoid the collision. 
Judgment for plaintiff affirmed—Galloway 
v. Patterson, Admr. Kentucky Court of Ap- 
peals. March 21, 1950. 34 CCH AutomoniLe 
Cases 140. 


Car Stolen from Parking Lot— 
Bailee’s Liability 

Plaintiff, under a prepaid agreement, left 
his car in the driveway of defendant’s park- 
ing lot and gave the car keys to an em- 
ployee of the defendant. Upon returning for 
his car, plaintiff discovered that it was miss- 
ing. The only evidence put forth by the 
defendant was that the car had been stolen. 


After a directed verdict was entered for 
the plaintiff, the defendant contended on 
appeal that the plaintiff had not proved that 
he was negligent. 


The reviewing court held that the trial 
court was correct in giving judgment for 
plaintiff. Plaintiff bailor made out a prima- 
facie case by proving that he delivered the 
car to the bailee and that the bailee did not 
return the car to him. It was then the duty 
of the defendant to go forward with evidence 
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to overcome the prima-facie case; this the 
defendant had failed to do. The mere alle- 
gation that the car was stolen did not defeat 
the plaintiff’s prima-facie case. Defendant 
further had to show that he was not negli- 
gent in regard to the theft—wNational Garages, 
Inc. v. Barry, Arkansas Supreme Court. June 
12, 1950. 34 CCH Avurtomosite CAseEs 709. 


Railroad Crossing Collision 
Caused by Lack of Lookout 


This action was brought for the death of 
plaintiff's intestate. The accident occurred 
at a railroad intersection; the railroad track 
at this point was straight for miles in both 
directions. The engineer stated that he did 
not see the car or know of its presence until 
after the collision. There were no eyewit- 
nesses to the accident. 

After judgment was entered for the plain- 
tiff, the defendant appealed on the ground 
that the evidence did not prove his negligence. 


Held: Judgment for plaintiff affirmed. 
The statement of the engineer that he did 
not see the automobile before the collision 
was proof that an effective lookout was not 
maintained. The failure to comply with this 
duty was evidence of negligence. The engi- 
neer and other employees of the defendant 
had the duty to keep a proper lookout ahead 
for the safety of people who might be on 
the track—Padgett, Administrator v. South- 
ern Railroad Company, et al, South Carolina 
Supreme Court. Filed March 15, 1950. 33 
CCH AUTOMOBILE CASEs 1057. 


Excess Liability Denied 


An insured sued his insurance carrier for 
the sum of money he was forced to expend in 
satisfaction of a judgment over and above 
the limits of the policy, charging that the 
insurer was negligent in defending the action 
and in refusing to settle within the policy 
limits. The present action arose on an agreed 
statement of facts. 


The insured had been sued by an injured 
minor and his father. According to the pro- 
visions of the policy, the insurance company 
had conducted the defense. Before the trial 
commenced, the plaintiffs had offered to take 
$10,000, the policy coverage, in settlement of 
their claims. The insured’s own counsel had 
urged that this offer of settlement be ac- 
cepted. The insurance carrier made a counter- 
offer of $5,050 to the minor and $1,550 to the 
father, but its offer was rejected. Eventually 
a judgment for $12,100 was rendered by the 
court. 


Automobile 
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In the present case, plaintiff contended 
that his insurer failed in its duty to act in 
good faith and in a careful and prudent man- 
ner in investigating the accident. He pointed 
out that counsel for the insurer did not visit 
the place of the accident until the day before 
the opening of the trial and did not, prior 
to the trial, question witnesses who might 
have testified on the issue of liability. 

Plaintiff further argued that the insurer 
was negligent as to the preparation of the 
defense in regard to the amount of damages, 
since its expert witness made only a cursory 
examination of the injured party and could 
not be considered a reliable judge of the 
extent of the injuries. 

Finally, plaintiff urged that the insurer 
was negligent in refusing to settle for $10,000, 
as plaintiff’s counsel had urged. 

No question was raised as to the insurer’s 
good faith; the only problem before the court 
was whether the insured could recover on 
the theory of the insurer’s negligence. 

The court held: 

(1) The insurer was not negligent in its 
preparation of the defense on the issue of 
liability since it anticipated liability and be- 
lieved that the real issue of fact to be tried 
was the measure of damages. 

(2) Since the insurer employed an admit- 
tedly qualified expert, there was no obliga- 
tion to inquire into the manner in which he 
performed his work before relying upon his 
opinion. 

(3) The insurer was not negligent in re- 
fusing to settle for $10,000. The court 
remarked that it could not be said that a rea- 
sonably prudent man, “holden personally for 
the full recovery, whatever it might prove 
to be, would not have proceeded to trial in 
an attempt to hold the recovery to the lowest 
possible figure as an alternative to the accept- 
ance of the settlement offer. That, perhaps, 
should be the true test. 

“Judgment for the defendant.”—Wilson v. 
The Aetna Casualty and Surety Company. 
Maine Supreme Judicial Court. October 30, 
1950. 34 CCH AuTomosiLe CAsEs 1127, 


‘Theft’? Means Larceny 


Plaintiff's automobile was insured under 
a policy of theft insurance (broad form) 
which provided that the insurer would pay 
the cash value of the auto in the event of 
its loss by theft. 


The insured sold the auto and received 
for it a check in the amount of $750. He 
thereupon assigned his certificate of title 
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to the vendee and delivered the automobile 
to him. The following day, the bank re- 
fused to cash the check for want of funds 
in the vendee’s account. In this action 
against the insurer, plaintiff alleged that the 
check given him was fraudulent and that 
the vendee had no intention of buying the 
car from him but, rather, unlawfully de- 
prived him of it. 


The insurance company filed a demurrer 
to the petition saying that the facts were 
not sufficient to constitute a cause of action. 
The demurrer was sustained by the trial 
court, and plaintiff appealed. 


The sole question presented was one of 
law, that is, whether the acts of the vendee 
constituted larceny under the laws of Okla- 
homa. Larceny is defined therein as “the 
taking of personal property accomplished 
by fraud or stealth, and with intent to de- 
prive another thereof.” The court quoted 
conflicting opinions from other jurisdictions 
and from the Oklahoma courts, pertinent to 
the question, but made its determination 





etinguished : Pe el 


according to the later decisions of the Crimi- 
nal Court of Appeals of Oklahoma, as well 
as the general rule stated in 32 American 
Jurisprudence, Larceny, Section 7, page 83, 
in which the concepts of larceny and obtain- 
ing property under false pretenses are dis- 
one test for distinguishing 
between larceny and obtaining property, 
other than money, by false pretenses is said 
to be whether the offender can confer a 
good title on another by the sale and de- 
livery of the property. If he can, the crime 
is obtaining property by false pretenses. If 
he cannot, the crime is larceny.” 


The court held, therefore, that the offense 
of the vendee in this case was that of obtain- 
ing property under false pretenses, and did 
not constitute “theft” within the meaning of 
the insured’s policy. The action to dismiss 
was affirmed.—Thompson v. The Connecticut 
Fire Insurance Company. Oklahoma Supreme 
Court. Filed October 31, 1950. 34 CCH 
AUTOMOBILE CASES 1116, 


WHAT'S IN A NAME FOR INSURANCE COMPANIES? 


L ire 


and the opportunity of a hearing before the 
Commissioner. The statute under which 
the Commissioner acts does not require that 
the contesting company prove its exclusive 
ownership of the name; it need not prove the 
acquisition of a secondary meaning. The 
test as to similarity of names applied by 
courts in private litigation between two cor- 
porations in an action to restrain unfair 
competition is not necessarily the test to 
be applied by the Commissioner in exer- 
cising judgment under the provision of the 
insurance law.” This, then, is the first ad- 
vantage in appearing before an Insurance 
Commissioner. The sole question he must 
decide is whether there is such a similarity 
between the two names as will confuse 
the public. 


Even though the particular state has no 
specific prohibition against the issuance of 
a license on the ground of similarity of 
names it is still possible for the Commis- 
sioner to refuse a license for that reason. 
In many jurisdictions the insurance laws 
give him broad power to deny admittance to a 





% See Motor Club of America v. Curran, 83 
N. Y. S. (2d) 733, 193 Misc. 157, aff'd 85 N. Y. S. 
(2d) 552, 274 App. Div. 1083, app. den. 87 N. Y. 
S. (2d) 920, 275 App. Div. 727. 

*% Employers’ Liability Assurance Corporation 
v. Employers’ Liability Insurance Company of 
United States, 78 Hun. 446, 29 N. Y. S. 217 
(1894); Board of Insurance Commissioners v. 
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foreign insurer when it is for the best inter- 
ests of the people of his state. Such a simi- 
larity of names as would lead to confusion 
of the public is a sufficient ground for re- 
fusal of a license and a proper exercise of 
his discretion under such a general provision.” 


The courts are loath to overrule the In- 
surance Commissioner’s determination of 
the facts of similarity and likelihood of pub- 
lic deception.” Even though it does not con- 
clusively bind a court, it is persuasive as 
expressing the expert opinion of a disinter- 
ested public officer who is familiar with the 
insurance business. This is certainly a 
major reason for pursuing any remedy avail- 
able before the Commissioner in the first 
instance. 


The most important advantage in contest- 
ing the issue before the Insurance Com- 
missioner is the opportunity of presenting 
the case to a person interested in the insur- 
ance industry as a whole. Practical argu- 
ments may be advanced before him with 
much greater effect than in a court of law. 
He will have a tendency to consider all 


National Aid Life, 73 S. W. (2d) 671 (Tex. Civ. 
App., 1934). 

2 Central Mutual Auto Insurance Company v. 
Central Mutual Insurance Company, cited at 
footnote 1. 

% Standard Accident Insurance Company v. 
Standard Surety & Casualty Company, cited at 
footnote 2. 
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phases of the status of the two insurers;” 
he may be influenced by the good record of 
the opposing insurer, the length of time it 
has done business in his jurisdiction, the 
amount of its writings and the taxes it has 
paid. He will know the classes of insurance 
it is authorized to write and the competition 
it may expect from the applicant, having 
knowledge, for example, that under the trend 
caused by multiple line legislation a proposed 
fire company will probably soon be writing 
the same lines as the casualty company con- 
testing the application. 

Insurance Departments have attempted 
to stop misleading advertising by insurers 
and other unsavory practices. Fair trade 
practice acts have been widely enacted in 
recent years. The same motivation should 
exert the Insurance Commissioner to prevent 
any possible confusion in the names of in- 
surance companies. He has the power to 
place upon the applicant the burden of proof, 
the affirmative duty of differentiating its name 
from the names of already licensed insurers.” 
While a court of law may find that a large 
number of previously licensed companies with 
similar names precludes the objection, this 
should not deter the Commissioner. His 
desire should be to keep an unfortunate 
situation from getting worse. 


In addition to his duty to protect the pub- 
lic from confusion the Insurance Commis- 
sioner should protect the good will of the 
licensed insurer by refusing to allow the 
proposed company any chance of a “free 
tide.” If he has any doubts as to the busi- 
ness practices of an applicant he should 
realize that the licensed insurer of good 
repute will necessarily be affected by any 
unfavorable practices and publicity of the 
newcomer. Bad reputation of an insurance 
company spreads far and fast, more so than 
a good reputation. Even where it seems 
unlikely the applicant will receive actual 
business meant for the other company, the 
danger still exists to the latter that it may 
lose business because of future activities of 
the applicant. And while appropriation of 
the good will and reputation of the licensed 
company will cause it unmeasurable damage, 
disapproval by the Commissioner of a par- 
ticular name, in the case of a newly organ- 
ized company, will cause it only temporary 
inconvenience. 


Lanham Act 


As has been indicated, the courts are not 
apt to restrain the use of a similar insurance 
name. Where possible, relief should be sought 
from the Insurance Commissioner. How- 
ever, where two insurers with similar names 
have been in business for a period of time, 
there is nothing he can do. The Trademark 
Act of 1946, commonly known as the Lan- 
ham Act, supplies a means whereby all in- 
surers may develop an exclusive and distinct 
individuality in their trade names which will 
be protected. Now, the company name, 
combined with a symbol, may be registered 
as a service mark and will receive the full 
benefit of the federal trademark laws. 


Prior to 1946, insurance companies could 
not register their symbols as trademarks 
because only marks used on merchandise 
(as distinguished from intangible services) 
were registerable. Now the Lanham Act 
provides that “service marks used in com- 
merce shall be registerable, in the same 
manner and with the same effect as are trade- 
marks.” The Commissioner of Patents has 
set up an administrative classification, and 
an insurance trade name combined with a 
symbol may be registered in Class 102, In- 
surance and Financial. 


The Commissioner has decided that a 
trade name is not registerable as a trade- 
mark unless it is actually used as a mark.” 
There have been no judicial determinations 
that a trade name is not registerable as a 
service mark, but the Patent Office will not 
accept service marks for registration unless 
there is a characteristic of a “mark.”™ In 
any event, it would be difficult for many 
insurers to satisfy the requirement ™ that no 
other person has the right to use the mark 
sought to be registered, if it consisted only 
of the trade name. 


Accordingly, the insurance company that 
feels it has a name worth protecting should 
adopt a symbol to be used with its name. 
The use of this combined “mark” in adver- 
tising and on policies and letterheads will de- 
velop an individuality for the insurer; the 
symbol may be registered as a service mark 
and the company will be in a position to 
prevent the use of its name by a competitor. 


[The End] 





* Perhaps he is without authority to do so. 


The Barber Company Inc. v. Department of 


State of State of New York, 277 N. Y. 55, 12 
N. E. (2d) 790 (1938). 
* Nims, work cited, footnote 7, Section 816. 
*® 15 USC Section 1053. 


What’s in a Name? 


3% “Hy parte Lyndale Farm,’’ 80 United States 
Patents Quarterly 45. 

31 Derenberg in 1949 Annual Survey of Ameri- 
can Law, p. 870. 

#215 USCA Section 1051. 
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@ Be on the lookout for your new, specially de- 
signed binder built to conveniently hold twelve 
1951 issues of The Insurance Law Journal. 


Sent to each of our subscribers with the compli- 
ments of the Journal, this useful binder will 
keep under one handy cover for quick, easy 
reference, all the significant articles and com- 
ments of the forthcoming 1951 issues. 


a ma aA wr na rFR Se nH Ss SH ®} 


Sturdy, durable black covers, with year and 
contents prominently designated in gold stamp- 
ing on backbone. Simple filing mechanism, any 
issue quickly inserted or removed. 


A handsome addition to your home or office 
library. 
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